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Retail prices changed little between February 15 and 
March 15. Fractional increases in the costs of miscel- 
laneous goods and services and rents, however, caused 
the Consumers’ Price Index to move up 0.1 per cent to 
188 from February 15’s 187.9. March’s figure is still 1.1 
points under January’s record high of 189.1. 


Workers’ average weekly earnings dropped again to 
$66.83 in February from January’s revised $67.08 fig- 
ure. These earnings for manufacturing employees are 
still about $3 above last February’s and slightly under 
1951’s peak of $67.40 in December. 


A 300,000 decline in the civilian labor force occurred in 
March to 61,518,000—the lowest total since February 
of last year. Accounting for the drop was the substan- 
tial decrease in the number of unemployed which, 
together with the number employed, constitutes the 
total civilian labor force. 


New strikes dropped in February to 350, about 50 less 
than January’s total but at abput the same level as last 
February. Man-days of idleness resulting from strikes 
rose slightly, however, to 1,270,000. 


A revised industrial production figure showed the index 
to be 222 in February. A 1 per cent increase in durable 
goods production was offset by a similar percentage 
decrease in nondurables in March, so that again the 
index remained at 222. 


After recovering substantially in January, manufac- 
turers’ sales soared to $23 billion in February. This is 
over $700 million above last February’s total. Inven- 
tories declined slightly to $42 billion, still 20 per cent 
above a year ago, however. 


Sales of retailers also rose slightly in February to 
$12,880,000,000; however, this total still fell short of last 
February’s by about $440 million. Inventories also in- 
creased for the first time since last May to $18,189,000,000. 


Last year’s steady decline in the wholesale price index 
(new base period, 1947-1949=100) continued through 
the week ending March 25 by dropping to 111.7. Febru- 
ary’s index was 112.6. 


A $100 million jump in private nonfarm residential con- 
struction lifted the expenditures for new construction 
to $2,709,000,000 in March. This figure tops 1951’s best 
monthly total last March and puts 1952’s first quarter 
construction above that of last year. 


February found a drop in business failures to 619, com- 
pared to January’s 671. Last February’s total: 599. 
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Employer Unfair Practices 
Under the Taft-Hartley Act—II 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


HE PROPONENTS of the Taft-Hart- 

ley Act did not intend to free employers 
of any of the obligations imposed by the 
Wagner Act; instead, they intended to do 
something about the complaint that unfair 
practices were found to exist whether or 
not employers had actually committed 
them. The reiterated contention in the years 
following the enactment of the Wagner Act 
was that the National Labor Relations 
Board unduly limited employer freedom of 
action by holding employers guilty of unfair 
labor practices often on scanty evidence, 
and ‘sometimes without any real evidence 
at all. This complaint weighed heavily in 
the minds of members of the Ejightieth 
Congress, as heavily as the deep-seated 
conviction that regulation of union conduct 
was needed. 


Last month we surveyed the jurisdic- 
tional, substantive and procedural-evidential 
changes enacted by the Eightieth Congress 
in response to the strongly expressed senti- 
ment that employers were being badly 
treated. That sketch ended with a brief 
description of the fundamentally important 
evidence amendments. This month we 
analyze two cases which are kelpful to any 
evaluation of the real meaning of the 
changes —the Supreme Court’s decisions, 


per Mr. Justice Frankfurter, in the Uni- 
versal Camera’ and the Pittsburgh Steam- 
ship® cases, both of which deal directly 
with the effect of the Taft-Hartley Act’s 
treatment of the “substantial evidence” 
problem. 


Rules for Judicial Review 


Although we are bound by our subject 
matter to look at Universal Camera and 
Pittsburgh Steamship primarily in the light 
of the law of labor relations, it would be 
an error to look at them exclusively as 
such. The import of the cases goes much 
deeper, and Mr. Justice Frankfurter, who 
wrote the opinions for a virtually undivided 
Court, was plainly conscious of their full 
significance. Those who are aware of the 
frustrating difficulties posed in rationalizing 
and making rules for so mysterious a thing 
as proving a point, and the even more 
mysterious process of reaching a decision 
on a disputed issue, will recognize his effort 
as a valiant one. For the decisions can be 
regarded as no less than an attempt to lay 
down rules in regard to proof and decision. 
More than that, the opinions attempted to 
frame these rules in accordance with legis- 
lative intent—an intent, be it noted, more 





1 Universal Camera Corporation v. NLRB, 19 
LABOR CASES { 66,191, 340 U. S. 474 (1951). 
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2NLRB v. Pittsburgh Steamship Company, 
19 LABOR CASES { 66,192, 340 U. S. 498 (1951). 
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implicit in the mood of the Eightieth Con- 
gress than in the legislation it wrote or the 
committee reports it published in connec- 
tion with the legislation. And still more 
than that, the mood of Congress had to 
be filtered into the tortuous history of 
judicial review, the exigencies of adversary 
proceedings and the varying temperaments, 
biases, perspicacity, ambition and workman- 
ship of the 100-odd, federal judges who 
review NLRB decisions. But we should be 
less than faithful to our function of analyzing 
and criticizing the whole problem if we did 
not also note that part of the complications 
were introduced at an earlier date by the 
Supreme Court and by Mr. Justice Frank- 
furter himself, who seemed anxious at one 
time to go further than Congress in grant- 
ing to administrative agencies powers and 
liberties denied for hundreds of years to 
the more reliable and soundly founded con- 
stitutional courts. 


More narrowly and concretely framed, 
the issue in both Universal Camera and 
Pittsburgh Steamship was the extent, if any, 
to which the Taft-Hartley Act and the 
Administrative Procedure Act (APA) had 
enlarged the powers and duties of the courts 
in reviewing the findings of facts of such 
agencies as the National Labor Relations 
Board. To simplify the discussion we shall 
assume without critical analysis the correct- 
ness of the Supreme Court’s conclusion that 
Taft-Hartley and the APA both were in- 
tended to establish the same rules of review. 
While there is some question about this in 
the present writer’s mind, the assumption 
is based primarily on the feeling that to 
differentiate between these two pieces of 
legislation would make for a completely 
hopeless mess, defying ali possibility of a 
workable set of rules. 


HE general conclusion reached by Mr. 

Justice Frankfurter was that the new leg- 
islation did require some departure, some 
enlargement, in the scope of judicial review. 
The trouble came for the Court, and now 
devolves on us here, to explain (1) how 
the change was brought about and (2) the 
extent of the change. We cannot avoid 
going into these matters, for in the explica- 
tion of these factors lies the only hope of 
understanding what the change was de- 
signed to do and what it might do in 
practice. 





Explaining how the change was brought 
about must begin with the changes made 
in the wording of the NLRA, even though, 
as we Shall soon see, the explanation can- 
not stop there. The Wagner Act provided 
in terms that findings of fact by the NLRB 
were binding upon reviewing courts where 


”3 


such findings were supported by “evidence. 
In the same section, the NLRA as amended 
by Taft-Hartley now provides that NLRB 
findings are conclusive upon the circuit 
courts only where supported by “substantial 
evidence on the record considered as a 
whole.” On its face this seems a material 
change. “Evidence” is one thing; “substan- 
tial evidence,” quite another; and “evi- 
dence” “substantial on the record considered 
as a whole,” still another. All admissible 
testimony is evidence. But testimony which 
may reasonably be regarded as substantial 
evidence must contain inherently greater 
probative force. Stopping here, then, we 
might conclude that the Taft-Hartley Act 
enlarged the functions and powers of the 
circuit courts simply by adding the word 


’ “substantial.” The trouble is, however, that 


the course of decision under the Wagner 
Act vitiates this point. For the Supreme 
Court itself held, early in the history of the 
Wagner Act, that the word “evidence” as 
used there meant “substantial” evidence.* 
Hence the significance of the 1947 act’s 
addition of the word “substantial” vanishes. 
The Taft-Hartley Act could not be regarded 
as going beyond the Wagner Act if it had 
stopped merely with the addition of the 
word “substantial.” If it had stopped there 
it would have done no more than embodied 
legislatively what the Supreme Court had 
already done judicially. 


S we know, however, the Taft-Hartley 

Act did more than add the word “substan- 
tial”; it went on to add “on the record 
considered as a whole.” Now it seems clear 
that evidence which appears to be “sub- 
stantial” when considered in isolation may 
come to seem insubstantial and weak when 
considered in the light of other substantial 
evidence in the whole record of a case. 
Thus if a good and highly regarded worker 
is fired during the height of an organizing 
drive, and if the evidence shows that the 
employer was opposed to the union, that 
the worker vocally favored the union and 
that the employer knew this, one might 
conclude that there was substantial evidence 
to the effect that the discharge was moti- 





3 Sections 10 (e) and 10 (f), NLRA. 


4 Consolidated Edison Company of New York 
v. NLRB, 1 LABOR CASES { 17,038, 305 U. S. 197 
(1938). 


May, 1952 @ Labor Law Journal 





es i ee 

















vated by antiunion considerations—if that 
were all the evidence which the record con- 
tained. But if the record contained evidence 
indicating also that the dischargee had 
recently been guilty of serious misccenduct, 
that another excellent worker had applied 
for his job, that the employer was in a 
difficult competitive situation, that it had 
been made perfectly clear to all em- 
ployees that while opposed to the union 
the employer would recognize the right of 
employees to join or not to join—then the 
same evidence which seemed substantial 
when viewed in isolation might seem insub- 
stantial when viewed “on the record con- 
sidered as a whole.” In any event a court 
might well feel that the burden of proving 
antiunion motivation on the part of the 
employer had definitely not been carried. 


If in reviewing a Board finding of un- 
lawful motivation for this discharge the 
court was empowered to differ only if there 
were mo substantial evidence favoring the 
Board’s finding in the record, the court 
could not have vacated the Board finding 
on the foregoing record. That is to say, 
there is in this record some substantial evi- 
dence in favor of the Board’s finding; and 
if some substantial evidence is sufficient to 
make the finding conclusive on the review- 
ing court, then the court would be in no 
position to disagree with the Board on this 
record. However, if Board findings are 
conclusive only when based “on the record 
considered as a whole,” then the result 
might be different—depending, and this is 
the fundamentally troublesome point, on the 
court’s attitude toward record evidence 
whose significance the Board has tended 
to minimize or to disregard. A court hostile 
to the Board would certainly differ on this 
record. On the other hand, a friendly court 
might feel that the Board was right in 
holding against the employer, notwithstand- 
ing the evidence in favor of the employer. 
And there is still a further possibility: An 
objective court—one neither friendly nor 
unfriendly toward the Board — might be 
thrown back to the very threshold of the 
problem on the issue of whether or not, 
in the light of the record considered as a 
whole, the Board had carried the burden 
of proving unlawful motivation for the dis- 
charge. 


Notwithstanding the qualifications regis- 
tered in the foregoing paragraph, the 
analysis thus far should clearly establish 
that evidence which appears “substantial” 
in isolation may appear “insubstantial” 
when considered in the light of the whole 
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record. And if this be so, it follows clearly 
that some change was made by adding the 
words “on the record considered as a 
whole.” But then even here a troublesome 
matter must be dealt with before we may 
conclude that an actual change was either 
made or intended by the addition of these 
words. Did the Supreme Court and the 
circuit courts, operating under the Wagner 
Act, feel that they were obliged to affirm 
Board findings supported by isolated sub- 
stantial evidence, or did they insist, even 
under the Wagner Act, that the Board 
findings be supported by evidence which 
seemed substantial even in the context of 
the whole record? 


Mr. Justice Frankfurter equivocated a 
little on this question in Universal Camera, 
where he seemed somewhat unwilling to 
own that either the Supreme Court or the 
circuit courts had felt bound by Board 
findings based on evidence which seemed 
substantial when viewed in isolation. His 
view, as expressed in Universal Camera, 
seemed to be that the “better practice” was 
always to require that the evidence be con- 
sidered substantial only when it seemed so 
in context. Curiously enough, however, in 
Pittsburgh Steamship, a_ briefer opinion 
handed down on the same day as Universal 
Camera, Mr. Justice Frankfurter confesses 
to “the assumption that under the Wagner 
Act substantiality was satisfied if there was 
evidence in the record in support of the 
Board’s conclusions.” 


It would be analytically simpler to avoid 
this complicating factor; the exposition 
would proceed more neatly if we were to 
say that under the Wagner Act the courts 
felt themselves bound by Board findings 
even when those findings were based on 
evidence which appeared substantial only 
if viewed in isolation. But to do that would 
be to mask a part of the real problem posed 
by the Taft-Hartley changes, and thus 
probably to reach an inadequate conclusion 
as to the nature of the change intended by 
Congress and sketched by the Supreme 
Court in Universal Camera and Pittsburgh 
Steamship. 


Therefore, if the analysis is to be com- 
plete, we must assume, as the Supreme 
Court did, on the basis of legislative his- 
tory, that some courts considered them- 
selves bound by Board findings based on 
isolated substantial evidence, while others 
considered themselves bound only where 
the supporting evidence seemed substantial 
in the context of the whole record. This 
was the situation which existed at the time 
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Taft-Hartley was drafted; this was the sit- 
uation in the light of which the evidence 
requirements were changed; and this was 
the situation in the light of which the 
Supreme Court reached its conclusions as 
to the meaning of the Taft-Hartley changes. 


N these circumstances, then, the changes 

may be described as a direction issued 
by Congress to the courts, telling them that 
they should do a more complete job of 
reviewing NLRB records; that no longer 
were they to rubber-stamp an NLRB find- 
ing merely because there was some substan- 
tial record evidence in support of that 
finding; that, in short, the courts had an 
obligation to affirm an NLRB finding only 
if the judges could agree in good conscience 
that the finding was in accordance with all 
the substantial record evidence. 


This is something. But it is certainly no 
cold, clear-cut formula. As Mr. Justice 
Frankfurter put it in Universal Camera, it is 
more the expression of a “mood” than 
the promulgation of an easily applicable 
formula: 


“It is fair to say that in all this Congress 
expressed a mood. And it expressed its 
mood not merely by oratory but by legisla- 
tion. As legislation that mood must be 
respected, even though it can only serve 
as a standard for judgment and not as a 
body of rigid rules assuring sameness of 
application. Enforcement of such broad 
standards implies subtlety of mind and 
solidity of judgment. But it is not for us 
to question that Congress may assume such 
qualities in the federal judiciary.” 


More. can be said, however, and Mr. 
Justice Frankfurter said more about the 
mood and the standards emanating from 
the mood. Still deliberately avoiding glib 
formulae and “talismanic words that can 
avoid the process of judgmient,” Mr. Justice 
Frankfurter went on to say, in effect, that 
Congress had, in the Taft-Hartley Act, 
directed the courts of appeals to do one 
vastly important thing, that is, assume 
responsibility for the fairness of NLRB 
decisions: 


“The legislative history of these Acts 
demonstrates a purpose to impose on courts 
a responsibility which has not always been 
recognized. To find the change so 
elusive that it cannot be precisely defined 
does not mean it may be ignored. We 
should fail in our duty to effectuate the will 
of Congress if we denied recognition to 
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expressed Congressional disapproval of the 
finality accorded to Labor Board findings 
by some decisions of this and lower courts, 
or even of the atmosphere which may have 
favored those decisions. 


“We conclude, therefore, that the Admin- 
istrative Procedure Act and the Taft-Hartley 
Act direct that courts must now assume 
more responsibility for the reasonableness 
and fairness of Labor Board decisions than 
some courts have shown in the past. Re- 
viewing courts must be influenced by a 
feeling that they are not to abdicate the 
conventional judicial function. Congress 
has imposed on them responsibility for 
assuring that the Board keeps within rea- 
sonable grounds. ... The Board’s findings 
are entitled to respect; but they must none- 
theless be set aside when the record before 
a Court of Appeals clearly precludes the 
Board’s decision from being justified by a 
fair estimate of the worth of the testimony 
of witnesses or its informed judgment on 
matters within its special competence or 
both.” 


What the Eightieth Congress meant, and 
what Mr. Justice Frankfurter is saying, 
seems to reduce to this: There is no magic, 
no sacredness, in NLRB findings. Except 
in the undefined area of the Board’s 
“special competence,” whatever that may 
mean, the judges sitting on the United 
States courts of appeals must approve 
Board findings of fact only in circumstances 
where the judges themselves, viewing the 
record for themselves, would tend to reach 
the same conclusion on the basis of all the 
evidence. Mr. Justice Frankfurter would 
probably demur to this bald statement; in 
fact, the Justice says almost the contrary 
in one part of the opinion in Universal 
Camera. At the beginning of his detailed 
analysis of the actual effect of the Taft- 
Hartley change, after recognizing that some 
enlargement of the scope of judicial review 
was clearly intended, Mr. Justice Frank- 
furter makes a preliminary circumscription 
of the extent of the change by saying that 
it does not “mean that even as to matters 
not requiring expertise a court may dis- 
place the Board’s choice between two fairly 
conflicting views, even though the court 
would justifiably have made a different 
choice had the matter been before it de 
novo.” If we were to stop our reading of 
the opinions, and our thinking, at this point, 
we should have to conclude that we were 
wrong in asserting that courts must affirm 


(Continued on page 353) 
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Government Regulation 
upon Collective Bargaining Negotiations 


Pdr susnnbecnesnl at all times has played 
an important role in the collective bar- 
gaining negotiating process. Until recent 
decades its influence was exerted largely to 
keep the range of indeterminateness between 
an employer’s initial offer and a union’s ini- 
tial demands narrow and to assure that the 
bargains reached would be somewhere near 
the lower end of this range. Beginning with 
the late 1920’s, government pressure in one 
form or another was employed largely to 
lengthen the range of indeterminateness and 
to help unions win settlements higher up in 
the range. The Labor-Management Rela- 
tions Act of 1947 marks at least a partial 
return to the earlier era. 

Outside of labor relations practitioners, 
nevertheless, few persons realize how fre- 
quently and in how many different and per- 
haps unexpected ways government does 
intervene in the bargaining process. Col- 
lective bargaining today always goes on 
with one or both parties ever conscious that 
the government may suddenly intrude upon 
the negotiations, either on its own initiative 
or at the behest of one of the parties, and 
that this intrusion is quite likely to be decisive. 


By ARTHUR T. JACOBS 





The author is assistant executive di- 
rector of the New York Association 
for New Americans, Inc., New York 





Labor Dispute Legislation 
Prior to 1935 


Prior to Commonwealth v. Hunt’ in 1842, 
colonial and state courts had been holding 
that attempts by groups of workingmen to 
bargain for higher wages or better working 
conditions constituted an illegal conspiracy. 
The colonial and state governments, in ef- 
fect, threw their weight upon the side of the 
employer and combined with him to keep 
wages and’ labor costs low.’ Despite the 
conspiracy doctrine, unions did exist, but 
their strength was limited and their life 
almost always brief. Against the combined 
force of the employers and the conspiracy 
doctrine of the law, they had little power to 
create much of a range of indeterminateness 
or to shift it to the right in the sporadic 
collective bargaining that took place or, 





1 Commonwealth v. Hunt, 45 Mass. (4 Metcalf) 
111 (1842). 


Government Regulation of Bargaining Negotiations 


2 Richard B. Morris, Government and Labor 
in Barly America (New York, Columbia Uni- 
versity Press, 1946), especially Ch. 3. 
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where a range did exist, to force a settle- 
ment near its top rather than to accept one 
near its bottom. 


Eventually, as a result of Commonwealth 
v. Hunt, the conspiracy doctrine no longer 
seriously crippled labor unions; they could 
organize and they could bargain for im- 
provements in their working conditions without 
violating either statute or common law. 
Nevertheless, in the years that followed, 
unions fought hundreds of court actions 
against employers who sought to prove that 
even if unionism of itself was not unlawful, 
a particular union’s intent or methods as 
shown by what it sought or did in collective 
bargaining were. Judges agreed again and 
again that such weapons as the boycott, 
picketing and even strikes were unlawful. 

Since these were a union’s chief weapons 
in attempting to persuade employers to ac- 
cede to its demands, these court decisions 
seriously hindered the growth of trade union- 
ism through the nineteenth century. Simul- 
taneously, they kept the range of indeter- 
minateness in collective bargaining narrow 
and concentrated to the left, and in all 
probability helped to assure that the settle- 
ments made within this narrow range of 
small values were also near the bottom of 
the collective bargaining line. The removal 
of the blight of the conspiracy doctrine un- 
doubtedly helped unions to obtain a wider 
range of indeterminateness at somewhat 
higher values and to achieve settlements at 
least slightly higher up in the range than 
before. But with the weight of employers 
and government still so overwhelmingly 
against them, these gains could not have 
been remotely inflationary for the economy 
as a whole even if union organization had 
been more widespread. 

Labor had looked upon the Sherman Anti- 
Trust Act of 1890 as a means of achieving 
greater equality in collective bargaining; 
monopolies would be cut down to a size 
closer to that of the unions which confronted 
them. Instead the trend toward monopoly 
in industry hardly slackened pace, and or- 
ganized labor was among the first to feel the 
government’s wrath under the Sherman 
Act.* In the Debs case of 1895,‘ moreover, 
the federal government had broken the Pull- 
man strike by obtaining an injunction against 
interference with the operation of interstate 
railroads and the transportation of the mails. 


Employers quickly seized upon this decision 
as the rationale for obtaining broad injunc- 
tions against various union activities which 
could be construed as interference with the 
employer’s right to a free and open market. 


To overcome the restrictions imposed by 
such decisions, the unions in 1914 pushed 
through labor’s “Magna Carta,” the Clay- 
ton Act, which declared labor was not a 
commodity and hence not subject to the 
antitrust law. But adverse court decisions * 
soon nullified the act’s protective intent. 


The weapons which the courts were deny- 
ing to unions throughout the first third of 
the twentieth century can be and have been 
used to influence contract negotiations. But 
during these years, labor was attempting to 
exploit them primarily to organize workers 
and to force employers to bargain with 
unions. Labor’s first real success in impos- 
ing a legal obligation to bargain upon em- 
ployers came with the passage of the Erdman 
Act of 1898. It recognized the legal rights 
of railroad workers to organize and to bar- 
gain collectively through representatives of 
their own choosing. 


The Erdman Act proved ineffective, and 
the Railway Labor Act of 1926‘ merits the 
signal honor of being the first federal legis- 
lation to give any segment of labor a le- 
gally-enforceable right to bargain collectively. 
It forbade interference with the right of 
railway workers to associate freely among 
themselves, and it required the railroad 
companies to exert every reasonable effort 
to make and maintain agreements with the 
railway unions. 

The first official government recognition 
of the right of all labor, not merely the 
railway workers, to organize and to bargain 
collectively was given in President Wood- 
row Wilson’s wartime proclamation of April 
18, 1918, creating the War Labor Board. 
This wartime sponsorship quickly lapsed 
once the World War I emergency ended. 
Not until the Norris-LaGuardia Anti-In- 
junction Act of 1932° did Congress itself 
approve federal protection of the right of 
the worker to “full freedom of association, 
self-organization and designation of repre- 
sentatives of his own choosing to negotiate 
the terms and conditions of his employment 

. . to freedom of interference, restraint or 
coercion ... in the designation of such rep- 





3 Loewe v. Lawlor, 208 U. S. 274 (1908). 

4 In re Debs, 158 U. S. 654 (1895). 

5 See especially Duplex Printing Company v. 
Deering, 254 U. S. 349 (1921): American Steel 
Foundries v. Tri-City Trades Council, 257 U. S. 
184 (1921); United Mine Workers v. Coronado 
Coal and Coke Company, 259 U. S. 344 (1922), 
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268 U. S. 295 (1925); Bedford Cut Stone Com- 
pany v. Journeymen Stone Cutters’ Association, 
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resentatives or in self-organization or in 
other concerted activities for the purpose 
of collective bargaining or other mutual aid 
or protection.” Specifically, the act prohib- 
ite the use of injunctions in labor disputes 
of an interstate character. 


The Norris-LaGuardia Act drew the fangs 
of the courts. The notorious labor injunc- 
tion was dead until its revival in altered 
form 15 years later by the Taft-Hartley 
Act. But the great depression into which 
the nation was plunged seemed to the Dem- 
ocratic Administration taking office in 1933 
to require a further sizeable jump forward 
in federal policy. The National Industrial 
Recovery Act (NIRA) of 1933° was based 
on the assumption that economic recovery 
could be stimulated by group action. Man- 
agement, labor and the consumer were to be 
organized and through collective bargaining 
“under adequate governmental sanction and 
supervision” to develop programs for in- 
creasing employment and purchasing power. 
The famed Section 7 (a) of the act did not 
merely empower groups to bargain collec- 
tively, but it undertook aggressively to es- 
tablish collective bargaining as the primary 
method for successful resolution of the 
country’s economic troubles. 


When the Supreme Court destroyed the 
NIRA,” organized labor, with the help of 
the Roosevelt Administration, had gained 
sufficient strength to push through Congress 
the first federal law that fully recognized 
the right of all labor to organize and bar- 
gain collectively and that established ad- 
ministrative machinery and legally-enforceable 
actions to protect and advance this right. 
Negotiations for a contract cannot begin 
until the employer sits down with the union. 
The purpose of the National Labor Rela- 
tions Act of 1935“ was to compel employers 
to recognize and to bargain with unions 
freely chosen as their representatives by a 
majority of the workers concerned. 


These various pieces of federal legisla- 
tion, beginning with the Railway Labor 
Act, in effect, began to redress the strength 
which the national government had previ- 
ously almost exclusively exerted on the side 
of employers. By giving unions greater 
freedom to organize, they simultaneously 
made it possible for the unions to enlist 
more employees of given employers than 
ever before and thereby to build up stronger 
bargaining groups. Employees who joined 
unions could now do so knowing that the 


NLRA protected their union to some de- 
gree from assaults which formerly were 
almost unbeatable. This meant that the 
active membership of a union shared in the 
security this increased protection brought 
to their union. Moreover, the act also spe- 
cifically protected employees against discharge 
solely because they had engaged in union 
activities. 

The inevitable result was that unions could 
and did acquire sufficient strength to raise 
their sights. The lower and upper limits of 
their bargaining line both shifted to the 
right. Recognizing the increased strength 
of the unions, the collective bargaining line 
of employers by and large also shifted to 
the right. At the same time the area of in- 
determinateness widened, because it be- 
came more difficult than before for either 
party to assess the strength of the other 
side and, as collective bargaining experience 
increased, both parties became more adept 
at bluffing and therefore at concealing just 
exactly how far they could be pushed before 
resorting to a strike or lockout. Finally, 
because unions stronger, they had 
more ability to force employers to agree to 
settlements further up the range of indeter- 
minateness than formerly. 


were 


In summation, the government had defi- 
nitely increased the wage-raising, labor-cost 
raising and therefore price-raising strength 
of unions. The settlements made by collec- 
tive bargaining would, all other things being 
equal, be much more inflationary than those 
so made before the government stepped in 
to increase the power of unions. 


National Labor Relations Act 


Although the NLRA presumably was de- 
signed only to help unions by assuring them 
freedom to organize, its administration actu- 
ally took the government’s executive and 
judicial branches at least one stride into the 
vast realm of the methods employed to ne- 
gotiate a labor agreement. The act’s re- 
quirement that employers bargain in “good 
faith” inevitably required the National Labor 
Relations Board and the courts to deter- 
mine at least the outer garments of collec- 
tive bargaining. Each proscription of an 
employer’s tactic designed to frustrate a 
union’s attempt to obtain a contract after 
it had been officially designated the proper 
bargaining agent put a restriction on the 
employer’s bargaining tactics and simul- 
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taneously opened up new bargaining oppor- 
tunities to the union. 

In defining good faith, the United States 
Supreme Court has stated: “Collective bar- 
gaining requires that parties deal with each 
other with an open and fair mind and sin- 
cerely endeavor to overcome their difficul- 
ties to the end that employment relations 
may be stabilized... .”” The basic princi- 
ples in terms of procedure, laid down by 
the Board itself, have been summarized as 
follows: 

“1, The employer can not simply meet 
with representatives and refuse to discuss 
terms and conditions. 

“2. The employer should make counter- 
proposals. If he does, the Board may pass 
on the reasonableness of the counterpro- 
posals, for the negotiations must be carried 
on with an intent to reach an agreement. 

“3. The employer is not guilty of bad 
faith if he bargains until an impasse is 
reached but if conditions and issues change, 
the impasse may disappear and bargaining 
must be resumed. 

“4. If the employer does not meet the 
demands, he is still under a duty to bargain. 
Strikes and lockouts do not absolve the 
employer of his responsibility to bargain.”” 


This is only the rough skeleton of the 
principles enunciated by the NLRB in thou- 
sands of decisions on an employer’s refusal 
to bargain. Fairly typical examples of the 
kinds of actions by employers which are 
considered as constituting a refusal to bar- 
gain are given in a recent 1950 Board deci- 
sion. Included were: 

(1) Failure to furnish the union with a 
list of employees and their merit ratings, 
(2) a unilateral wage increase while negotia- 
tions were still pending, (3) the unilateral 
change of an employees’ benefit plan, (4) 
a unilateral wage cut announced the day 
after an election, (5) the insistence upon 
making an international a signatory to the 
contract, (6) the insistence on the inclusion 
of a performance bond, (7) the failure to 
vest sufficient authority in the sole nego- 
tiator and (8) a demand for drastic changes 
at a late stage in the bargaining process.” 





No wonder that, in summarizing NLRB 
experience, Dr, George W. Taylor finds that 
the good faith requirement inevitably puts 
a lever into the government’s hands for 
determining the course of collective bar- 
gaining. Answering the question, “What 
constitutes collective bargaining in good 
faith?,” he inquires: “If a demand for pen- 
sions must be negotiated, for example, is 
management obliged by law to make avail- 
able to the union a list of ali employees by 
age groups? ... Not much imagination is 
required to forecast the victory claims of a 
union over a decision requiring management 
to produce records that long have been with- 
held from negotiations. Yet, how could a 
pension question be intelligently discussed 
in ‘good faith’ except in relation to such 
data? Requiring unions and management 
to bargain in ‘good faith’ gives broad and 
undetermined powers over the collective 
bargaining relationship to the agency that 
administers the general definition of col- 
lective bargaining.” ” 


The NLRB had already ruled, when Dr. 
Taylor made this point, that pensions con- 
stitute a negotiable subject, but it has not 
yet had to rule whether the refusal to give 
the union data believed necessary to nego- 
tiate pension questions intelligently consti- 
tutes refusal to bargain. But the Board has 
come quite close to this conclusion. In a 
recent decision it found a company guilty 
of a refusal to bargain because, while citing 
inability to pay as a reason for denying a 
wage increase, the company nevertheless 
refused to give the union “sufficient infor- 
mation” to enable it “to understand and 
discuss intelligently” the validity of the 
employer’s statement.” 


Commenting on this decision, a professor 
of labor law has pointed out that it and 
similar NLRB rulings have, in essence, com- 
pelled the employer to increase the bargain- 
ing effectiveness of the union. If the Board 
continues to render decisions which invade 
the content of the bargaining sessions, “it 
is difficult to see how (it) is going to be 
able to avoid a thorough-going regulation 
of the collective bargaining process.” “ 





2 NLRB v. Bass Manufacturing Company, 118 
F. 187. 
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Dr. Taylor earlier stated: “The govern- 
ment cannot avoid ruling upon and deciding 
a number of the most critical industrial re- 
lations issues in putting its definition of col- 
lective bargaining into practice .... In 
individual cases, the (National Labor Re- 
lations) Board will also have to rule upon 
just how those subjects have to be negotiated 
in order to meet the legally required ‘good 
faith’ standard. The definition of collective 
bargaining will take on substance only as 
cases are decided and as precedents are 
established.” * 


Despite the clarifying decisions of the 
NLRB and the courts, what constitutes 
good faith bargaining remains an uncertain, 
rather frightening concept to large numbers 
of employers. One of the unions’ well-worn 
but still highly successful negotiation tac- 
tics, especially among smaller employers 
who are not labor experts and who do not 
employ labor consultants to do their bar- 
gaining for them, is to threaten the em- 
ployer with unfair labor-practice charges 
and often actually to file such phony charges 
against him. An employer’s refusal to’ offer 
a wage increase in response to a union de- 
mand for a sizeable raise or his unwillingness 
to meet in negotiating sessions at any hour 
or for any length of time the union demands 
are treated as a refusal to bargain. 


The mere threat by the union to file such 
a charge or the actual filing of such a 
charge with the NLRB by a union fre- 
quently has induced the unsophisticated em- 
ployer to “give”; he does'not know that the 
threat is a bluff and that so is the actual 
filing of the charge, because the odds are 
that the NLRB will reject it after investi- 
gation. Few of the smaller employers relish 
being investigated by any official of the 
federal government; however innocent they 
may be, they are rarely well-enough advised 
—unless they hire expensive consultant tal- 
ent—to appreciate how unlikely they are 
to be found guilty; and their instant reac- 
tion is to surrender another “nickel per 
hour” to the union in exchange for a with- 
drawal of the charge. Wherever possible, 
the unions take full advantage of this em- 
ployer foible. 


The unfair labor-practice section of the 
NLRA thus became a bargaining tool in 
the hands of the unions. On the other hand, 
the entire process of setting up machinery 
for determining whether a union really rep- 
resents a majority of a company’s workers 
has constituted a bargaining tool par ex- 


cellence for industry. Through ignorance, 
most employers have neglected to use this 
tool, but many have not. 


The opportunity for management to strike 
a bargain with the union through exploita- 
tion of the election machinery of the NLRA 
begins when it first demands recognition. 
Normally, the union would much rather ob- 
tain recognition without a prolonged, pub- 
lic dispute. If an employer’s adamancy 
compels the union to file a formal petition 
for a representation election and to prove 
at a public hearing that it does have a legit- 
imate claim to represent a given unit of the 
firm’s employees, the union exposes itself 
to serious dangers. 


First, rival unions are given ample notice 
that if they want to organize the plant, they 
should begin organizational efforts immedi- 
ately or step up any organizational drive 
already under way. Second, if a majority 
of the workers are currently eager for or- 
ganization, the time consumed by the hear- 
ing and subsequent NLRB deliberation may 
cool them off; by election date, three to six 
months later, the union’s majority may be 
lost. Third, the preparation for a hearing 
before the Board’s trial examiner takes 
union organizers and officials away from the 
most important job of recruiting new em- 
ployees of the plant into the union and of 
maintaining the allegiance of those who 
have recently signed membership cards. 


For these reasons, unions are usually 
eager for the employer to consent to im- 
mediate recognition or to a consent elec- 
tion. But immediate recognition without 
any form of Board action is dangerous, 
from the viewpoint of the employer. It 
provides him no protection against raiding 
unions, and it exposes him to the charge 
by another union that he signed up with the 
first union simply to thwart organization of 
his employees by the second. However, nu- 
merous employers have decided that the 
gains which can be won by acceding to such 
union requests are well worth these risks. 
The quid pro quo usually exacted of the 
union is its consent to the type of unit the 
employer wants and to the exclusion from 
the union of various fringe groups which the 
employer believes ought not to be subject 
to collective bargaining, or at least not by 
the same union. 


The second, major bargaining tool given 
the employer by the election procedure in- 
volves the setting up of the unit for which 
the union seeks bargaining rights. In return 
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for his consent to establish a unit close to 
the demands of the union, the employer 
can insist upon the exclusion from it of 
various fringe groups. Again, in the inter- 
ests of speeding up the election procedure 
rather than risk protracted hearings, the 
union frequently will be willing to grant 
concessions. 


Timing is one of the most important 
elements employers consider when deter- 
mining whether to consent to a stipulated 
election. If an employer, antagonistic to 
unionism, has reason to believe that the 
union will grow stronger as time goes on, he 
will consent immediately to an election. The 
NLRB can hold such elections as quickly as 
seven days; sometimes, the quickness of an 
election has caught the union off balance and 
caused it to lose at the polls. 


Consent elections can be agreed to even 
when all issues on the size of the union and 
the exclusion of fringe groups have not been 
settled. The employer merely reserves the 
right to challenge the ballots of the workers 
involved in the disputed conditions. These 
ballots are kept separate from the unchal- 
lenged ones. But there is one danger here 
for the employer. If the election goes over- 
whelmingly prounion, and if counting of the 
disputed ballots would not change the re- 
sult, the Board will consider the issue closed. 
This means that if the question is whether 
a particular group of employees is or is not 
part of the collective bargaining unit, it is 
now up to the company and the union to 
bargain the dispute out; the Board will not 
make the decision for them. 


Whether bargaining with the union over 
the unit and over fringe groups or arguing 
the unit question at an NLRB hearing, the 
basic standards for NLRB approval always 
apply. These are: ~ 


(1) The history, extent and type of union 
organization among employees in the plant. 
If there is no history of unionism in the 
plant, then the scope of unionization in other 
plants of the same company or of the same 
industry; 

(2) The skill, wages, work and working 
conditions of the various employees in the 
plant; and 

(3) The appropriateness of the unit in 
relation to the organizational structure of 
the company itself, including consideration 
of whether the company belongs to an asso- 
ciation of employers traditionally bargaining 
as a unit. f 





The NLRA thus provided considerable 
latitude in its early days for unions and 
employers to exploit the government as a 
bargaining tool against each other. In the 
main, however, the gains to the unions, both 
through protection of the rights of workers 
to organize and through requiring the em- 
ployer to bargain in good faith, were quite 
substantial. In contrast, the use to which 
employers could put the election procedure 
hardly offsets in any material way the in- 
creased power given to the unions; in many 
individual labor-management situations, never- 
theless, the sophisticated employer did find 
this tool quite useful. 


Labor-Management Relations Act 
of 1947 


Government intervention into the _ bar- 
gaining process under the NLRA, although 
potent, was nevertheless by indirection. Un- 
consciously the authors of the law created 
bargaining tools for labor and management, 
although the act was designed solely to 
bring unions and employers together up to 
the point where bargaining begins, They did 
not seek to prescribe how employers and 
unions should bargain after the employer 
had agreed to bargain or had been ordered 
to do so by the NLRB. 


The Labor-Management Relations Act of 
1947, popularly known as the Taft-Hartley 
Act, is the first federal law consciously 
framed with one of its central purposes be- 
ing the direct intervention by the govern- 
ment in the negotiating process between 
unions and management. It is most unlikely, 
however, that its authors were conscious of 
the many ways numerous provisions of 
the act, which on their face had no direct 
relation to collective bargaining, could none- 
thless be exploited by expert negotiators. 


REFUSAL TO BARGAIN 


Labor’s ability to use a charge of refusal 
to bargain in good faith as a bargaining 
weapon has been greatly weakened under 
the Taft-Hartley Act, primarily because the 
equivalent weapon has been given to man- 
agement.” As noted above, it has been a 
common practice for unions to file charges 
of bad faith bargaining against employers 
as a pressure tactic to induce them to be 
more responsive to union demands. When 
a contract was signed, the union would 
withdraw its charges. The knowledge that 
the harassment of unfair labor - practice 
charges would cease once a contract agree- 
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ment was reached has helped persuade nu- 
merous employers to soften their attitude 
toward a union’s demands, 


Unfair labor-practice charges must be 
investigated and, whether guilty or not, no 
employer relishes government employees 
examining his personnel relations. Moreover, 
the investigation consumes a_ substantial 
amount of costly executive and administra- 
tive time. If the NLRB decides, on the 
basis of its preliminary investigation, to 
press charges, a hearing or a series of hear- 
ings must be held. These add to a firm’s 
expenses—lawyers’ fees, witnesses’ fees, 
more time of executives and other staff 
members, etc. It is no wonder that many 
an employer, adding up these prospective 
costs, becomes more willing to give another 
inch to the union rather than become en- 
meshed in a NLRB proceeding. 


By imposing on unions the obligation to 
bargain collectively, the Taft-Hartley Act 
has largely neutralized this bargaining tool. 
Now employers can play the same game. 
They cannot always play it as effectively, 
because union officers are paid to work full- 
time on nothing else but labor relations, 
whereas all plant executives, except occa- 
sionally an exceptional labor relations direc- 
tor, have many duties to perform other than 
resolving problems raised by the union. 
Nevertheless, this section of the Taft-Hart- 
ley Act has taken away from unions an 
exclusive, pressure device which had been 
unknowingly bequeathed to them by the 
government. The writers of the Wagner 
Act had never envisioned this section of 
their law being used to wrangle a bargain- 
ing advantage, but the unions realized its 
potentialities and effectively exploited them. 


The Board’s statistics show how both 
unions and employers harass each other 
with unfair labor-practice charges which 
they never intend to push. In the fiscal 
year ending June 30, 1948, of the 3,213 un- 
fair labor-practice cases closed, which had 
been filed by unions or individuals against 
employers, 1,422 or 44 per cent were with- 
drawn before any formal action had been 
taken on them by the Board; another 1,046 
or 32 per cent were dismissed before formal 
action by the Board, largely because the 
charges were unfounded. Of the 430 cases 
closed, which had been filed against unions, 
229 or 53 per cent were withdrawn and 
119 or 28 per cent dismissed before any 
formal action was taken on them by the 
Board.” 





In the fiscal year ending June 30, 1949, 
there were 3,717 unfair labor-practice cases 
against unions closed. Of them, 1,651 or 
44 per cent were withdrawn before any 
formal action had been taken on them; an- 
other 853 or 23 per cent were dismissed 
before formal action. Of the 947 cases 
closed, which had been filed against unions, 
500 or 53 per cent were withdrawn and 233 
or 25 per cent dismissed before any formal 
action was taken on them.” 


By thus strengthening employers’ hands 
in the use of the election procedure and of 
unfair labor-practice charges as bargaining 
tools, the Taft-Hartley Act in such situ- 
ations has pushed the range of indetermi- 
nateness to the left and/or so weakened the 
unions that they must accept settlements 
lower down in the range than they would 
have agreed to under the NLRA. 


The obligation to bargain imposed upon 
unions by Section 8 (b) (3) of the law has 
also begun to affect the “take it or leave it” 
bargaining methods which have been fol- 
lowed by powerful unions in industries 
where employers are small, unorganized or 
weak. Many such employers have filed un- 
fair labor-practice charges against unions 
which attempted to insist upon the continu- 
ation of hold-up bargaining. Many more 
have undoubtedly merely had to threaten to 
file a charge of refusal to bargain against 
the union to make it amenable to a discus- 
sion of its demands. 


How effective charges of refusal to bar- 
gain actually are depends very much on the 
attitude of the regional director of the 
NLRB. If the regional director (or his 
Washington supervisor, the Board’s general 
counsel) wants fast action, the charge can 
be very quickly investigated and appropriate 
steps taken against the offending party. If 
he favors the party charged with the unfair 
labor practice, he can delay his staff's in- 
vestigation of the charge until the aggrieved 
party has no interest in prosecuting it. 


In the summer of 1950 in New York City, 
for example, a teamster’s local sent bargain- 
ing demands to its employer. Those de- 
mands were delivered by 12 men who merely 
sat mum while the employer read and then 
rejected the demands. They then asked for 
a counteroffer, refused to discuss their de- 
mands or the counteroffer and took the em- 
ployer’s proposal back to their membership. 
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p. 104. 


21See Fourteenth Annual Report of the Na- 
tional Labor Relations Board (1950), table 7, 
p. 164. 


Government Regulation of Bargaining Negotiations 317 





Several days later they returned with the 
information that the membership had re- 
jected the counterproposal. They asked for 
a further offer, which they got, but refused 
to discuss it or the present state of their 
demands, saying they were empowered only 
to act as messengers and had no power to 
discuss either the union’s demands or the 
employer’s proposals. And so it went for 
several meetings. Not having obtained what 
it wanted by that time, the union went on 
strike. 


The employer filed a refusal-to-bargain 
charge before the NLRB, Several weeks 
passed without any response from the 
NLRB, although the employer kept calling 
it, and even though almost every major con- 
struction project in the city was paralyzed 
by the walkout. Finally, the employer capit- 
ulated. Ten days later the NLRB ealled 
to enquire if he were “still interested” in 
pushing the charge of refusal to bargain 
against the union; he, of course, was not. 


“Take it or leave it” methods are still 
employed by unions and employers who find 
themselves overwhelmingly strong vis-a-vis 
their opponents in particular bargaining 
situations, but the Taft-Hartiey Act—except 
where its officers use their power to aid one 
party against the other—does restrict the 
exploitation of this way of bargaining by 
unions just as the NLRA restricted its ex- 
ploitation by employers. 


To that extent a range of indeterminateness 
has been created in certain negotiations 
where none existed before. An example in 
point is a brewery in northern New Jersey 
which had long signed, with little resistance, 
the model contracts placed before it each 
year by teamsters’ union. In 1948, for 
the first time, the brewery refused to accept 
the teamster contract automatically. The 
company insisted on reading and discussing 
the proffered contract first. The teamsters’ 
officials threatened a strike but when the 
pertinent section of the Taft-Hartley Act 
was read to them and the employer stated 
most emphatically that he would file an un- 
fair labor-practice charge against them, and 
if they struck sue for damages as well, the 
union’s officials resignedly agreed to engage 
in negotiations. 


BARGAINING PROCEDURE 


The NLRA merely sought to compel em- 
ployers to bargain; it did not seek to pre- 
scribe how they and the unions should 
bargain, and it did not even attempt to de- 





fine what is meant by “collective bargain- 


ing.” The Taft-Hartley Act wrought a 
sharp change. In negotiating a collective 
bargaining agreement, management and la- 
bor now must follow a specified procedure,” 
however inadequate or detrimental that pro- 
cedure may be in specific situations. Con- 
gress has spelled out, for the first time, 
what it means by the obligation to “bargain 
collectively.” For some managements and 
unions the process is a strait jacket, for 
others a protection. Whatever a company’s 
or union’s viewpoint, all will agree that the 
procedure is filied with pitfalls. For it con- 
sists of numerous steps, many of them am- 
biguous. Presumably, failure to complete 
each step to the full can lay either party 
open to unfair labor-practice charges. And, 
unfortunately, the meaning of some of the 
steps cannot be accurately determined until 
the NLRB and the courts have at long last 
passed definitely on the necessarily ambigu- 
ous terminology that studs these sections of 
the law. 


To bargain collectively, says the Taft- 
Hartley Act, means: 


(1) Employer and union must “meet at 
reasonable times.” This term is not de- 
fined and can be the fountainhead of 
endless trouble for management. Is a un- 
ion demand, for example, that the employer 
meet with it daily until the contract is com- 
pleted “reasonable” or merely a device for 
so harassing management that it will soften 
its counterdemands? After all, union offi- 
cials work full time at collective bargaining, 
whereas most management negotiators have 
full-time jobs elsewhere in the plant that 
must be attended to—the negotiations “dis- 
irregardless.” 

(2) The parties must “confer in good 
faith.” But again, “good faith” is not de- 
fined. The decisions of the NLRB on good 
faith bargaining by employers under the 
Wagner Act’ prove how extraordinarily 
difficult it is to look into the minds of the 
parties and determine when one or the other 
has no intention of agreeing to a bona fide 
contract. 


¢ 

This difficulty is enhanced by the law’s 
provision that the obligation to bargain 
“does not compel either party to agree to a 
proposal or require the making of a con- 
cession.” All that the law seems to impose, 
therefore, is the duty to discuss each de- 
mand made by the other side and give rea- 
sons for not entertaining it. As long as the 
reasons are not too fantastic, and perhaps 
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as long as the other party cannot supply 
strongly circumstantial outside facts indi- 
cating a refusal to bargain in good faith, an 
unfair labor-practice charge is unlikely to be 
sustained. The NLRB itself already has 
ruled that good faith bargaining does not 
necessarily require the parties to come to 
a meeting of minds. 


(3) Where a contract between manage- 
ment and the union is already in effect, the 
duty to bargain also means that the contract 
cannot be terminated or modified unless the 
party wishing a change: 

(a) Notifies the other in writing 60 days 
in advance of the date of termination or of 
the desired modification. 


(b) Offers to confer on its proposals. 


(c) If no agreement is reached within 30 
days of the original notice, sends to the 
Federal Mediation and Conciliation Service 
notification of the existence of a dispute. 
If the plant is located in a state which has 
a mediation agency, a notice must be simul- 
taneously sent to it. 

(d) Continues in full force the terms and 
conditions of the existing contract either 
until the 60 days have elapsed or the con- 
tract has terminated, whichever is later. 


Labor tends to consider the 30-day notices 
to the Federal Mediation and Conciliation 
Service as “strike notices.” Although the 
filing of these notices is purely a routine 
requirement, it is played up by union leaders 
as the “go ahead sign” for exerting strike- 
preparation pressure upon the employer. 
But this type of pressure tactic often be- 
comes impossible to control. The carefully 
cooked-up emotions in the rank and file can 
boil over despite all that the union leaders 
who started the blaze may do to hold them 
back. And out of the ensuing turmoil is 
likely to emerge an agreement that one side 
or the other cannot possibly live with—the 
employer because he has granted more than 
he can afford to give, or the union because 
it has obtained less than the artificially- 
exacerbated emotions of its members ex- 
pected. 


It can be assumed that in times of creep- 
ing or rampant inflation, the emotional ten- 
sion created by the 30-day notices will 
induce employers to revise their sights up- 
ward—to raise the upper limits of their bar- 
gaining range or to more readily grant 
demands closer to these upper limits, or 
both. In an era of deflation or increased 
competitiveness, employers as a rule prob- 


ably would be compelled to resist this emo- 
tional tension even to the point of provoking 
a strike. Not only will the company, its 
employees and the economy suffer from a 
perhaps otherwise unnecessary strike, but 
also the range of indeterminateness will 
probably have shifted to the left, or the 
employer will more stubbornly insist on a 
settlement nearer the bottom of the range, 
or both. The union, having struck at an 
unfavorable time, will reap the consequences 
of its probable defeat. 


Thus, the four requirements constituting 
the Taft-Hartley Act’s definition of collec- 
tive bargaining raise new hazards for many 
managements and unions. As Dr. Taylor 
aptly says: “Government supervised pro- 
cedures will invariably be looked upon as a 
benefit to one side and a detriment to the 
other one may expect that prescribed 
ways of settling a dispute, other than by a 
test of economic strength, will have the 
greater appeal to the weaker party , 
So, the specification by government of pro- 
cedural machinery of any sort is in the di- 
rection of helping the weak and hobbling 
the strong.” ™ 


Again, he states that the prescription of 
an arbitrary procedure by the Taft-Hartley 
Act assumes “that a line can be drawn be- 
tween procedures that merely facilitate and 
those that influence the contesting positions 
of negotiators. The danger in such govern- 
ment regulation is that an acceptable boundary 
line cannot be drawn. Procedural require- 
ments control the application of power 
and thereby influence the relative strength 
of the parties.” * The analysis above dem- 
onstrates the essential validity of this con- 
clusion. 


Since in most situations, it is the union 
which is demanding something the em- 
ployer has not granted; since it is the union 
which must take the overt step of forcing 
the issue by going on strike and thereby 
depriving its members of present income on 
the chance that the gains sought are well 
worth the risk; since public opinion is more 
likely to blame the union rather than man- 
agement for a strike, especially because 
management usually will publicly insist it 
continues willing to negotiate and so a strike 
is unnecessary; since in the free-enterprise 
system of this country the employer nor- 
mally is still the stronger of the two parties; 
and since unions over the past 17 years have 
found the government frequently very recep- 
tive of their arguments in individual dispute 





23 Footnote 15, p. 16. 
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situations, unions far more often than man- 
agements are the weaker of the two parties, 
the one to whom in Dr. Taylor’s words pre- 
scribed procedures for “settling a dispute, 
other than by economic strength, will have 


the greater appeal . . .’ Accordingly, 
the requirements of the Taft-Hartley Act 
governing bargaining procedure tend on the 
whole to shift the bargaining lines if ever 
so slightly, to the right and/or to help un- 
ions with a settlement somewhat higher up 
the range of indeterminateness than they 
probably would otherwise have won. 


The foregoing analysis covers the act’s 
formal definition of collective bargaining. 
Actually other parts of the act broaden this 
definition, for they impose obligations upon 
the parties not previously required during 
the course of their attempts to reach an agree- 
ment. One interjects the Federal Mediation 
and Conciliation Service at its pleasure into 
every collective bargaining dispute. Section 
204 (a) (3) requires management and labor 
to “participate fully and promptly in such 
meetings as may be undertaken by the Serv- 
ice under this Act for the purpose of aiding 
in the settlement of the dispute.” 


Previously the service could intervene 
only at the request of either party with the 
concurrence of the other; if one party re- 
fused to deal with the service or listen to its 
members or permit its representatives to sit 
in at bargaining sessions, it could not legally 
be compelled to. Now the service has the 
right to intervene on its own and both par- 
ties are obligated to meet with its repre- 
sentatives and to cooperate with them in 
seeking a settlement to the dispute. How- 
ever the Taft-Hartley Act imposes no spe- 
cific penalty upon either party for failure 


to fulfill that duty. There is the possibility, ° 


as yet not tackled by the NLRB, that a re- 
fusal to cooperate with the service as re- 
quired by Section 204 (2) (3) may be 
deemed a refusal to bargain and therefore 
an unfair labor practice. 


As pointed out below, there are sound 
reasons why employers or unions, but es- 
pecially the former, may not want the Fed- 
eral Mediation and Conciliation Service to 
intervene in a dispute. The unwanted inter- 
vention of the government will, they have 
good reason to know, increase the pressure 
upon them to settle at the other party’s 


terms. * Yet, although they know that this 
will happen, apparently they must, under 
the law, attend any and all meetings that 
any representatives of the service may de- 
cide to call and “participate” in these meet- 
ings “fully and promptly”’—whatever that 
may mean. For the side which can most 
sway the service or ‘its representatives, here 
is another potent, collective bargaining weap- 
on. A number of employers and unions, as 
a result, have risked possible sanctions by 
refusing to attend negotiating meetings 
scheduled by the service.” 


RESTRICTIONS ON SCOPE 
OF BARGAINING 


An essential ingredient in alf collective 
bargaining is room to maneuver. Employers 
and unions trade demands and offers. The 
larger the area from which they can select 
contract provisions and the more freedom 
they have to “give and take” on wording, 
the greater the scope of their bargaining 
and the easier it is finally to hit upon 
clauses with which they can come to an 
agreement. The cnly restrictions upon this 
maneuverability before passage of the Taft- 
Hartley Act were imposed by the wage 
and hour laws of the federal and state 
governments. These laws did require unions 
and managements in most industries to put 
a floor on their wage bargaining and to 
give equal pay for equal work. The min- 
imum wage level set by the federal govern- 
ment is currently 75 cents an hour ™-and 
in many of the industries which bid on 
government contraets the rates set by the 
Public Contracts Act of 1926 are even higher.” 


To these limited wage restrictions, the 
Taft-Hartley Act has added very sub- 
stantial inroads upon the area within which 
unions and management can maneuver in 
their negotiations. The law outlaws cer- 
tain contract clauses altogether and nar- 
rows the scope of others. The closed shop 
and union hiring hall are banned,” so is 
the compulsory checkoff;” and the volun- 
tary checkoff cannot be for a period longer 
than a year, being subject to renewal an- 
nually by the individual employees covered.” 
A preferential-hiring clause is also pre- 
sumably banned and a union shop is permitted 
only after it has been approved in a NLRB 





23 See First Annual Report, Federal Mediation 
and Conciliation Service (1949), p. 58. 

26 Act of June 25, 1938, as amended by Public 
Law 393, 81st Cong., 1st Sess. 

77 Act of June 30, 1936, Ch. 881, 74th Cong., 
2nd Sess. 
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election by a majority of the workers covered 
by the proposed agreement. However, the 
union shop permitted by the law represents 
little more than a compulsory dues-collection 
device; refusal to pay dues is the only 
ground on which a union can require an 
employer to discharge workers. 


The unions, incidentally, converted into 
a bargaining weapon the law’s requirement 
(finally repealed in 1951) that the union 
shop may be granted only if a majority of 
the workers in the bargaining unit approve 
the demand in a secret ballot conducted 
by the NLRB. Since union-shop elections 
were granted solely of petition of the union 
and since workers almost invariably voted 
overwhelmingly in favor of the demand, it 
took a more than ordinarily obdurate em- 
ployer to go counter to the publicly ex- 
pressed desire of his employees. Employer 
after employer granted the union shop after 
the Taft-Hartley Act became law, primarily 
because they were placed in an untenable 
position if they continued to refuse the 
union’s demand after 90 per cent or more of 
the employees had voted for it. 


The law provides further that where 
states have enacted laws prohibiting “the 
execution or application of agreements 
requiring membership in a labor organiza- 
tion as a condition of employment,” the 
state law supersedes the federal act." Ac- 
cordingly, in the 17 states which’ have 
enacted more restrictive, union-security pro- 
visions than are contained in the Taft- 
Hartley Act, the state requirements are 
controlling. 

As of current date, therefore, employers 
who have plants or branch offices in the 
following 12 states may not agree to any 
kind of union-security clause: Arizona, Ar- 
kansas, Georgia, Iowa, Nebraska, Nevada, 
North Carolina, North Dakota, South 
Dakota, Tennessee, Texas and Virginia. (In 
Maine the closed shop is prohibited, but 
the union shop is lawful.) New Hampshire 
law prohibits union-security agreements involv- 
ing employers having five or less employees. 


In four states (Colorado, Kansas, New 
Hampshire and Wisconsin) certain types 
of union-security agreements are prohibited 
unless an election has been held and a 
certain percentage of employees has voted 
in favor of the agreement. 


The Florida constitution prohibits union- 
security agreements, but no implementing 


legislation has yet been passed. In Dela- 
ware, Louisiana and Maryland, laws declare 
union-security agreements to be against 
public policy, but no penalty or means of 
enforcement is provided. 


Presumably, union contracts can no longer 
legally give the unions the sole right to 
prosecute a grievance for the individual 
employees of the company. This ban comes 
in the form of a positive affirmation by 
Section 9(a) that “any individual employee 
or a group of employees shall have the 
right at any time to present grievances to 
their employer and to have such grievances 
adjusted, without the intervention of the 
bargaining representative, as long as the ad- 
justment is not inconsistent with the terms 
of a collective bargaining contract or agree- 
ment in effect.” To this affirmation there 
is also the proviso requiring the employer 
to give the union the “opportunity to be 
present” at the final adjustment of the 
grievance. 

It should be noted that this particular 
clause has been so interpreted by the courts 
as to weaken a majority union’s bargaining 
position. Under it a minority union may 
use the grievance machinery to prosecute 
grievances of its members, even though this 
machinery is set up in a contract with a 
different union. The employer is compelled 
to allow the aggrieved employee to use as 
his representative in the grievance pro- 
cedure anyone he chooses, even though this 
representative may be a minority union 
seeking to wrest control of the bargaining 
unit from the majority union.” Employers 
at odds with the majority union have eagerly 
seized upon this ruling as a means for 
giving recognition and encouragement to a 
union with which they believe they could 
build up better relations. This in turn has 
frequently weakened the recognized bar- 
gaining agent and made it more timorous 
in‘its bargaining with the employer. 

A union may not demand that any em- 
ployer pay “anything of value in the nature 
of an exaction, for services which are not 
performed or not to be performed.” ™ The 
language of this section requires voluminous 
interpretation by the NLRB and the courts 
before there can be much certainty over 
what specific demands are outlawed by it. 
If President Truman’s advisors are right, 
it prohibits unions from making numerous de- 
mands covering “safety provisions, rest-period 
rules, and many other legitimate practices.” ™ 





% Sec. 14 (b). 

32 Douds v. Local 1250, Retail-Wholesale De- 
partment Store Union of America, 16 LABOR 
CASES { 65,015, 173 F. (2d) 764 (CA-2, 1949). 
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Such a demand can be fought as an unfair 
labor practice, although there is a possibility 
that the mere demand, of itself, is pro- 
tected by the free-speech clause of the act. 
If, nevertheless, an employer consents to it 
and incorporates it into the union contract, 
the NLRB will not interpose. The Board 
will only take action if the employer or 
some employee files a charge against the 
union. The act’s prohibition does mean 
at least that any time an employer wants 
to abrogate a “feather-bedding” clause in 
his contract which meets the definition in 
the act, or refuses in negotiations to ac- 
cede to a demand for such a clause, he can 
do so with impunity as far as the law 
is concerned. 


It is a criminal offense for an employer 
to pay or agree to pay money or any thing 
of value into a welfare fund that does not 
meet a host of conditions.* This is a rather 
complex section, but in the main it requires 
all funds to be jointly administered and to 
be used for stated purposes only. Sole 
administration by the employer as well as 
by the union of any trust fund set up in 
the union contract is apparently prohibited. 


The old union practice of writing into 
contracts provisions permitting workers to 
refuse to handle “hot” -goods—products of 
companies being struck by a union—is in 
effect banned by the law.” It makes all 
types of secondary boycotts unfair labor 
practices; perpetrators of such boycotts are 
liable to suit for damages.” Employers 
who agree to “struck-work” clauses be- 
come vulnerable, therefore, to both types 
of court action. 


Union-label clauses, however, are prob- 
ably legal, although it is arguable that they 
too-are outlawed by the ban on secondary 
boycotts. Most lawyers seem to agree that 
the announcement that a product was pro- 
duced under union standards is protected 
by the “free-speech” section of the law. 


Refusal by one union to cross the picket 
line of a minority union has become an 
unfair labor practice.* Hence, contract 
clauses purporting to give a union the right 
to cross such picket lines can be freely 
broken by an employer; his right to file 
unfair labor-practice charges against the 
union for indulging in such practices is not 
abrogated by his prior permission that the 
union may do so. However, the exact 
meaning of the picketing proviso is so 
clouded that a series of NLRB and court 


decisions will be necessary before em- 
ployers know exactly what kind of clauses 
are enforceable and which do not prevent 
the Board from prosecuting an unfair labor- 
practice complaint against the union. 


This brief listing of the encroachments 
of the act upon the contents of the bargain 
which may be reached by an employer and 
a union is not exhaustive. In many ways 
not immediately obvious upon a reading of 
the law, it—to quote President Truman’s 
veto message—“arbitrarily decides, against 
the workers, certain issues which are nor- 
mally the subject of collective bargaining, 
and thus restricts the area of voluntary 
agreement.” An analysis of these provisions 
is outside the scope of this article, but it is 
clear that not until the Board and the 
courts have passed definite judgment on 
many new and controversial bits of lan- 
guage, and entire clauses, -will the full 
effect of the act on collective bargaining 
negotiations be measurable. 


These restrictions have had an immediate 
effect, however, upon the demands of the 
unions. Barred by statute from pressuring 
for numerous clauses which prior to the 
Taft-Hartley Act they could bargain for, 
the unions have reacted by intensifying 
their demands for improvements in those 
clauses which the act did not outlaw. 
Formerly management could soften such 
demands by giving.some of the clauses 
which are no longer lawful; now, it cannot. 
Whether the result is a settlement more 
satisfying to employees than before, cannot 
be determined. But it does seem logical 
that settlements affected by the restriction 
in the scope of bargainable subjects will 
raise the labor costs of employers, at least in 
the short run, higher than they would 
otherwise have gone. For the bargaining 
restrictions cover nonmonetary subjects in 
the main, thereby compelling the unions to 
concentrate their forces on winning higher 
monetary gains to offset their inability to get 
the nonmonetary clauses banned by the 
Taft-Hartley Act. 


SUMMARY 


In his message vetoing the Taft-Hartley 
Act, President Truman showed his aware- 
ness of the potentialities for government 
interference with the collective bargaining 
process contained in the proposed legisla- 
tion. He weighed the probable effects of the 
act “against a series of fundamental con- 
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siderations.” His very first test was whether 
the act “would result in more or less Govern- 
ment intervention in our economic affairs.” 
He found that the law “would require the 
Government, in effect, to become an un- 
wanted participant at every bargaining table. 
It would establish by law limitations on 
the terms of every bargaining agreement, 
and nullify thousands of agreements mu- 
tually arrived at and satisfactory to the 
parties. It would inject the Government 
deeply into the process by which employers 
and workers reach agreement. It would 
superimpose bureaucratic procedures on the 
free decisions of local employers and em- 
ployees this bill would involve the 
Government in the free processes of our 
economic system to a degree unprecedented 
in peacetime.” 


The analysis made in this article amply 
justifies this prediction. 


His second test was whether the act 
“would improve human relations between 
employers and their employees.” He found 
“that the National Labor Relations Act 
would be converted from an instrument 
with the major purpose of protecting the 
right of workers to organize and bargain 
collectively into a maze of pitfalls and com- 
plex procedures. As a result of these com- 
plexities, employers and workers would 
find new barriers to mutual understanding. 


“The bill time and again would remove 
the settlement of differences from the bar- 
gaining table to courts of law. Instead of 
learning to live together, employers and 
unions are invited to engage in costly, 
time-consuming litigation, inevitably em- 
bittering both parties.” 


As pointed out above, it is the NLRB 
and the courts which decide what con- 
stitutes collective bargaining in* good faith. 
Moreover, since the procedure of collective 
bargaining is spelled out in the Taft-Hartley 
Act for the first time, the NLRB and the 
courts are given latitude to determine the 
explicit meaning of each phrase included 
in the definition and whether in given 
situations one party or the other has com- 
plied with the definition so interpreted. 
The injunction procedure in national emer- 
gency disputes (and the injunction rights 
given the Generai Counsel of the NLRB in 
unfair labor-practice cases, a subject not 
analyzed here because of its very indirect 
relation to the main thread of our dis- 
cussion) provides further court interference. 


So likewise do the provisions of the act 
spelling out limitations to the subject matter 
which can be included in collective bar- 
gaining negotiations. Without, therefore, 
going into the numerous other provisions of 
the law which President Truman undoubtedly 
had in mind, it is obvious that those parts 
of the act which affect the bargaining 
process are covered by the second count in 
the President’s indictment. 


“The fundamental significance of the Taft- 
Hartley Act,” a well-recognized authority 
has stated, “is in its far-reaching extension 
of government control over industrial re- 
lations. So broad is the jurisdiction of 
government under the Act that it raises 
serious questions about whether collective 
bargaining is destined to be largely sup- 
planted by government directive.” 


And summarizing the main bases for this 
conclusion, he stated: 


“Under the 1947 Act, the government 
prescribes procedural rules applicable to the 
conduct of collective bargaining negotia- 
tions. It proscribes certain uses of economic 
power in cases where labor and manage- 
ment are unable amicably to resolve their 
differences. Labor and management 
no longer possess latitude in resolving these 
issues in accordance with their own judg- 
ment or through the exercise of their own 
economic power.” * 


None of these comments, sage though 
they be, mentioned the fundamental point 
about the Taft-Hartley Act: that it in- 
creased the strength of employers and de- 
creased that of labor in collective bargaining. 
This chapter has shown that in some ways 
the law actually tends to help unions win 
more out of collective bargaining than they 
could through the machinery of the NLRA 
—chiefly by the conversion of the 30-day 
notice of the modification or termination of 
a contract into a strike notice, in national 
emergencies by compelling resort to boards 
of inquiry and by so restricting the scope of 
bargaining as to force unions to concentrate 
more than before on their monetary rather 
than their nonmonetary demands 


It is just because the Taft-Hartley Act 
does strengthen the ability of employers to 
resist labor demands that organized labor 
has. been opposed to the act. Because the 
over-all effect of the law is to weaken 
unions vis-a-vis employers, the unions will 
never be reconciled to it. 





* Footnote 15, pp. 10-11. 
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Long before the Taft-Hartley Act was 
conceived, one authority while discussing 
attempts previously made to regulate in- 
dustrial relations by restrictive laws stated: 


“To the extent that these laws necessi- 
tate the acceptance of authoritative deter- 
minations, the collective bargaining principle 
is negated. Insofar as they regulate the 
procedure of negotiation they may 
so radically alter the relative bargaining 
strength of labor and management as to 
render collective bargaining meaningless.” “ 


This warning now becomes timely with 
the presence on the statute books of the 
Taft-Hartley Act. How radically it altered 
the relative strengths of unions and em- 
ployers cannot yet be told. Alter those 
strengths somewhat it undoubtedly did and 
thereby set loose a struggle for power 
through the legislative process which will 
disturb this country for years to come. The 
NLRA sought only to allow employees to 
form unions without employer hindrance; 
indirectly it did go a faltering step further 
into the vast realm of the collective bar- 
gaining process, but the effect had been of 
limited significance. The Taft-Hartley Act 
took management and labor in one great 
stride far into this seething area and thereby 
put in motion forces whose eventual resolu- 
tion cannot now be forecast. 


This article has also shown that unions 
and management will inevitably make bar- 


gaining tools out of every piece of legisla- 
tion which can be so exploited. The NLRA 
supposedly had nothing to do with the 
negotiation of a contract; in practice, the 
experienced unions and managements learned 
how to use various provisions of the law 
to extract better bargains from the other 
party. Similarly the Taft-Hartley — Act 
supposedly intervened directly in the bar- 
gaining process in certain specified ways; 
in practice, almost every section of the law 
can be exploited by one side or the other, 
but mainly management, to win a better 
bargain from the other. Moreover, the set 
and inflexible bargaining procedures estab- 
lished in the law were neatly side-stepped; 
smart union and management negotiators 
merely arranged their bargaining strategy 
to meet this fixed timetabie. 


State legislation and the federal laws 
covering interstate transportation have been 
omitted from this analysis for brevity’s 
sake. However, all but approximately one- 
quarter of the nonagricultural labor force is 
covered by the NLRB and the National 
Mediation Board. State labor relations laws 
in recent years, except for the seven “Little 
Wagner Acts” initially passed in the 
immediate post-NLRA years (most now modi- 
fied to resemble the Taft-Hartley Act), gener- 
ally restrict unions more than management in 
the bargaining process.“ [The End] 





A RETIRED JUDGE 


“Don’t be afraid of old age. It is youth 
and maturity, and the use you are making 
of them with which you should be con- 
cerned. Upon that will depend the condi- 
tions of your old age. When you are thinking 
of old age remember it does not come to one 
until he has known youth, young manhood, 
middle age, and those sturdy repairing years 
of maturity from 60 to 80. After that experi- 
ence one should have gotten out of life about 
all it has to give, and should welcome the 
change to the peace of old age. If life has 
not done this for one in 90 years, it could 
not do it in 900. 


“In old age, one’s view is long and his 
judgment has ripened. He should be able 


VIEWS OLD AGE 


to see things as a whole and to see that what 
we call the injustices of life have many com- 
pensations. 


“Younger people are driven so fast they 
don’t have time to see the interests of the 
road over which they are traveling. In the 
peace of retirement we can go back and en- 
joy the beauty of forgotten things, the his- 
tory which we have seen made by younger 
men too busy to know the fateful things 
they were doing, the priceless friendships of 
noble men and women whom we have met 
along the way.”—Judge Peter Shields,. re- 
tired, of Sacramento, California. 





* Neil Chamberlain, Collective Bargaining 
Procedures (Washington, American Council on 
Public Affairs, 1944), p. 123. 
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HE TAFT-HARTLEY ACT, in addi- 

tion to the controversial aspects of its 
substantive provisions, has aroused lively 
and real political controversy as to the de- 
sirable scope of regulation and as to the 
level of government at which such regula- 
tion is to be accomplished. Though passed 
by a majority in Congress which, on the 
whole, presumed to stand for a minimum of 
regulation and maximum retention by the 
states of the power to regulate, the act vast- 
ly extended the scope of governmental reg- 
ulation beyond that of the organizational 
process into procedures of bargaining, con- 
tent of collective agreements and _ their 
administration, and into the internal admin- 
istration of unions. This in itself has 
significant political implications. Having estab- 
lished the precedent of regulation of these 
areas, future Congresses may give the regu- 
lation different content. 

This aspect of the law has already re- 
ceived considerable attention and analysis. 
But a second—the impact on present and 
future state labor relations regulation—and 
the implications of both of these aspects 
taken together have received perhaps less 
attention than they deserve. It is the pur- 
pose of this paper to focus attention on 
these latter aspects and their implications. 

State legislatures and state courts, under 
the constitutional police powers of the states 
and under common law rules, have played a 


Taft-Hartley Act and States’ Rights 


very considerable role in the regulation of 
labor relations. The right of the states to 
exercise their police powers in industries 
subject to potential federal jurisdiction, how- 
ever, is limited by the extent to which fed- 
eral jurisdiction has actually been exercised. 
It is a well-accepted principle of law that 
where Congress has manifestly pre-empted 
a field of regulation, state law must give 
way to federal. 


Preceding passage of the Taft-Hartley 
Act, many states had extended the scope of 
their regulation. In the middle ‘thirties 
much, though not all, of this legislation took 
the form of extending to industry, beyond 
the scope of federal jurisdiction, union-pro- 
tective provisions parallel to those of the 
Wagner Act. However, in the latter ’thir- 
ties, and especially in the postwar period, 
much of the state law took the form of regu- 
lation both of the internal affairs and of the 
activities of unions. 


The coexistence of state and federal 
regulation in the labor relations field, then, 
created the problem of delineation of the 
area pre-empted by federal power and the 
extent to which state regulation might stand, 
at least as to industry affecting interstate 
commerce. The first part of this paper will 
be devoted to showing that, although the 
lines of demarcation are still not clear and 
although the courts have been reluctant to 
face up to the problem, federal regulation 
has in fact had the effect of nullifying some 
part of the efforts of states to regulate labor 
relations, and that as the scope of federal 
regulation was extended, that of permissible 
state regulation has in fact been narrowed. 
The second part will be devoted to a brief 
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discussion of some of the political connota- 
tions and implications of this changing dis- 
tribution of the effective exercise of the 
power to regulate labor relations. 


Judicial Resolution 
of State-Federal Conflicts 


The conversion of potential into actual 
conflict only occurs when the effective scope 
of federal regulation is determined by ad- 
ministration and interpretation of the fed- 
eral law, and as the states also attempt to 
act. In the prewar period the restricted 
scope of the federal law and the fact that, 
except for common law, state legislation 
was also restricted in scope limited the area 
of conflict. Even some of those states 
which passed “little Wagner Acts,” either 
by specific statutory provision, interpreta- 
tion or administrative policy, limited their 
application to industry not subject to the 
National Labor Relations Act.’ 


The major area of possible conflict with 
the federal law, under those state acts not 
limiting jurisdiction, lay in determination 
of appropriate units and certification of 
bargaining representatives. In some instan- 
ces, most notably New York, specific agree- 
ment was worked out setting jurisdictional 
boundaries.” For the purpose of this paper 
it will be sufficient to say that passage of the 
Wagner Act made ineffective such legisla- 
tion as the states might undertake to regulate 
the determination of bargaining units and their 
certification, although some controversy still 
exists as to whether dormancy of statutory 
federal powers permits state action until the 
federal agency asserts jurisdiction. The 
Bethlehem Steel case*—in which the courts 
held that refusal of the National Labor Rela- 
tions Board to assert jurisdiction over foremen 
for purposes of certification did not open this 
area to state action—and the LaCrosse Tele- 
phone case ‘—in which it was held that the state 
might not assert jurisdiction for purposes 





of holding a representation election in an 
industry subject to customary national jur- 
isdiction, even though national jurisdiction 
had not been asserted in the case at hand— 
seem to indicate a judicial attitude of ex- 
clusion of state jurisdiction in these respects. 


The change in political tides which result- 
ed in the passage of the Taft-Hartley Act 
made its appearance in many states earlier 
than it did at the national level.’ Some of 
these state acts produced conflict with the 
rights guaranteed employees, most particu- 
larly those set out in Section 7 of the Na- 
tional Labor Relations Act. A case in point 
was the Florida law requiring the licensing 
of union business agents, with the issuance 
of licenses depending upon the meeting of 
certain standards, and requiring the filing of 
certain reports by unions, subject to injunc- 
tion and/or misdemeanor action for failure. 
In Hill v. State of Florida* the United States 
Supreme Court held this legislation invalid. 
As to the licensing provisions, it held that 
by providing qualifications, they interfered 
with the federally guaranteed right of work- 
ers to freely choose their own representa- 
tives. As to the filing provisions, while not 
in themselves invalid, the sanction imposed 
prevented a union from functioning as such 
and “brings about a situation inconsistent 
with the federally protected process of col- 
lective bargaining.” * 


Some of the earlier state laws also made 
certain union practices subject to regula- 
tion, The most common type of such regu- 
lation was that restricting the right of 
unions to demand a closed shop or other 
form of union security. The test of possi- 
ble conflict between such legislation and 
the Wagner Act was deferred because of 
the supervention of the National War Labor 
Board and its union-security policy. In the 
J. Greenebaum Tanning Company case,’ and 
others, it was held that national war labor 
policy superseded state law. This, of course, 
makes it clear that Congress can act so as 





1 Charles Killingsworth, State Labor Relations 
Act (Chicago, University of Chicago Press, 
1948), Ch. 12. 

2 Footnote 1. See also Killingsworth’s discus- 
sion of more informal working arrangements 
in other states. But see Keith Lorenz, ‘‘The 
Conflict of Jurisdiction Between the National 
and State Labor Relations Boards,’’ 2 Labor 
Law Journal 887, for a description of the break- 
down of these arrangements in New York. 

* Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 
Note, however, that the Court distinguished 
between dormancy for policy reasons, and for 
such reasons as lack of funds. 

+ LaCrosse Telephone Corporation v. WERB, 
16 LABOR CASES { 64,913, 69 S. Ct. 379 (1949). 
Note, however, that this case turned in part on 
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a difference in standards of regulation and not 
alone on the fact of regulation. But the Penn- 
sylvania courts have held that, in the case of 
unfair labor practices, the state may not act 
if the allegations would constitute unfair prac- 
tices under both state and federal law. Penn- 
sylvania Labor Relations Board v. Frank, 16 
LABOR CASES { 65,218, 67 Atl. (2d) 78 (1949). 

5 See Killingsworth, work cited, footnote 1; 
also H. A. Millis and Emily Brown, From 
Wagner Act to Taft-Hartley (Chicago, Univer- 
sity of Chicago Press, 1950). 

*9 LABOR CASES { 51,208, 325 U. S. 538 (1945). 

™Note that in Thomas v. Collins, 9 LABOR 
CASES { 51,192, 323 U. S. 516 (1945), a statute 
requiring registration of organizers was held 
invalid on much broader grounds. 

SNWLB Case No. 879, 13 LRR Man. 5. 
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to invalidate such state law. Largely be- 
cause of a procedural tangle in certain Flor- 
ida litigation, a case testing the right of thre 
states to enforce such “right to work” legis- 
lation in industries affecting commerce, in 
the face of the Wagner Act, did not reach 
the higher United States courts until after 
the Taft-Hartley Act, with its special pro- 
vision ceding certain rights in this specific 
area to the states, was enacted. However, 
the legislative history of the Wagner Act 
made it fairly clear that it was not the 
intent of Congress to invalidate such state 
law, and the section of the law relating to 
union security is merely permissive and does 
not clearly establish a federal policy. In 
the Lincoln Federal Union, Whitaker and 
American Sash and Door’ Company cases,’ 
right-to-work legislation was upheld with- 
out consideration, in the opinions, of con- 
flict with federal law. In the Algoma Ply- 
wood case ”—although the major issue in 
the case was that of conflict of provisions in 
Wisconsin law regulating but not prohibit- 
ing union-security clauses, with the Taft- 
Hartley Act—the opinion indicates in the 
way of dictum that state regulation of union 
security would not have met barriers in con- 
flict with the Wagner Act. 


The Wagner Act guaranteed to employees 
in industries affecting interstate commerce 
the right to organize and bargain collective- 
ly free of employer interference. By reason 
of its being federal law, it also guaranteed 
them that right free of certain types of in- 
terference from state courts and legisla- 
tures. But this freedom from state interfer- 
ence, even in the protected organizing process, 
was not unlimited, It forbade the applica- 
tion of legal sanctions simply because of 
concerted action, but, as the Supreme Court 
later said, “it does not mean that otherwise 
illegal action is made legal by concert.” ™ 
The Wagner Act was not “a mere police 
court measure.” ” 


Thus, in the Fansteel case,” it was held that 
sitdown strikes did not fall within the scope 


of federally protected activity. In the Allen 
Bradley case,“ an order of the Wisconsin 
Employment Relations Board directing the 
cessation of mass picketing, threats, obstruc- 
tion of roads and factory gates and other 
“nonpeaceful” activities was held not to in- 
terfere with federally protected rights and 
was considered to be within the allowable 
area of state action. 


It was never seriously argued that federal 
pre-emption precluded the states from 
regulating picket-line violence, threats or 
other criminal acts that might occur in con- 
junction with a labor dispute. The line 
between such acts and federally protected 
rights, or, since Taft-Hartley,. federally 
regulated areas, has never been clearly sur- 
veyed. But Mr. Truman’s Supreme Court 
also follows the election returns, and has 
shown some tendency to uphold, frequently 
with strained reasoning, state regulations 
restricting certain activities of unions. It 
has pushed its demarcation of this line far 
toward validation of as much state regula- 
tion as is not literally and absolutely in 
conflict with specific provision of federal 
law. For example, in the Jnternational 
Union, UAWA v. WERB case™ the Supreme 
Court upheld an order of the Wisconsin 
board directing a union to cease and desist 
from engaging in repeated walkouts of short 
duration during working hours and without 
notice to the employer. Although there 
appears to have been some violence in con- 
junction with these activities, the order 
restraining violent activities was not ap- 
pealed and, from a reading of the opinion, 
does not seem to have been a condition 
precedent to the right of the state to regu- 
late the basic activity. It is difficult to read 
anything into the opinion other than that 
the court objected to the peculiar effective- 
ness of the weapon, and, because of this, 
classified it as an illegal weapon comparable 
to picket-line violence or seizure of prop- 
erty. The test, then, of illegality in the 
absence of concert is as yet of insufficient 





® Lincoln Federal Labor Union v. Northwestern 
Iron and Metal Company, 16 LABOR CASES 
7 64,898, 335 U. S. 525 (1949); Whitaker v. 
State of North Carolina, 16 LABOR CASES 
7 64,898, 335 U. S. 525 (1949); AFL v. American 
Sash and Door Company, 16 LABOR CASES 
{| 64,898, 335 U. S. 538 (1949). For a considered 
opinion of a state court on the question of 
conflict of right-to-work legislation with ,the 
Wagner Act, see: International Brotherhood 
of Paper Makers v. WERB, 11 LABOR CASES 
1 63,402, 24 N. W. (2d) 672 (1946). Here the 
Wisconsin’Supreme Court upheld the Wisconsin 
regulation. 

1%” Algoma Plywood and Veneer Company v. 
WERB, 16 LABOR CASES { 65,013, 336 U. S. 301 
(1949). 
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11From the opinion in International Union, 
UAWA (CIO) v. WERB, 16 LABOR CASES 
| 64,992, 336 U. S. 245 (1949). 


2 From the opinion in Allen Bradley Local 
1111, UEW v. WERB, 5 LABOR CASES { 51,135, 
315 U. S. 740 (1942). 


% NLRB v. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES { 17,042, 306 U. S. 240 
(1939). 


14 Footnote 12. 


1% Footnote 11. It should be noted that this 
was a five-to-four decision. However, two of 
the dissenting justices, Murphy and Rutledge, 
have since died. 
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definiteness to define the rights protected 
from state invasion. 


What the fate of state regulation of 
strikes in general would have been under 
the Wagner Act will remain indeterminable, 
since little such legislation was passed prior 
to 1947, and none recently tested in the 
courts.” It is true that such common law 
as had been developed under conspiracy 
doctrines had largely been superseded at 
least as to activities affecting commerce. 


However, the same legislative fever that 
produced the Taft-Hartley Act produced 
numerous restrictive state acts limiting the 
right to strike. One such act of general 
application was the Michigan law requiring 
strike notice and strike ballots as a con- 
dition precedent to a legal strike. This act 
was held invalid as to industry affecting 
commerce because of its conflict with feder- 
al law, which permits strikes at different, 
usually earlier times, without the require- 
ment of a ballot, and because the bargaining 
unit to be balloted would differ from that 
held appropriate under federal law.” It is 
likely that such legislation would have been 
invalid without the strike-regulatory features 
of the Taft-Hartley Act, but the addition 
of the latter to the protections of the right 
to strike in the Wagner Act certainly rein- 
forced judicial reasoning that this was a 
federally pre-empted area. 


More clearly resulting from the pre- 
emption of additional areas in the Taft- 
Hartley Act was judicial invalidation of state 
regulation of strikes in public utilities. Since 
the Wolff Packing Company case," the status 
of such regulation had remained in doubt, as 
Kansas had not attempted to apply the 
provisions of its early law setting up a sys- 
tem of industrial courts to industries af- 
fected with a public interest. In the 
postwar period, a number of states adopted 
legislation in one way or another limiting 
the right of public utility workers to strike. 
A more common method, and that repre- 
sented by the Wisconsin law, was to require 
compulsory arbitration of public utility labor 
disputes. The Wisconsin Supreme Court” 





upheld the legislation as inherent in the 
right of states, through their police power, 
to regulate utilities and disposed of the 
contention of conflict with the federally 
guaranteed right to strike by holding that 
this was not essentially antistrike legisla- 
tion, but legislation dealing with emergen- 
cies. While Congress had pre-empted the 
field of national emergencies arising out of 
labor disputes, the federal act is silent on 
local emergencies. The Supreme Court of 
the United States summarily dismissed this 
contention.” While holding that the law 
interferes with the federally guaranteed 
right to strike, it pointed specifically to the 
several federal limitations on that right, in- 
cluding those in national emergency situa- 
tions, as evidence that the federal regulation 
is a complete scheme, leaving no space for 
state occupancy. It pointed to the fact that 
Congress had considered and rejected policy 
similar to that of Wisconsin’s, not on 
grounds of cession to the states, but as 
against best public interest. 


Under the Wagner Act there were no spe- 
cific federal statutory regulations of the 
activities or internal affairs of unions. The 
restriction of state jurisdiction, therefore, 
depended entirely upon possible conflict with 
positive rights guaranteed, especially in 
Section 7. Under the Taft-Hartley Act, a 
new problem arises. Since the act limits 
union activities in numbers of ways, does 
this constitute a complete scheme which 
would foreclose any state regulation in the 
area (except as may be specifically ceded 
in the union-security provisions)? We have, 
as yet, no definite answer to this question. 
Cox and Seidman go part of the affirmative 
way in answer to this question. They say: 
“Section 8 (b) (4) (B) and 8 (b) (4) (C) 
of the Taft-Hartley law deal with two aspects 
of the same problem [of “the legality under 
various circumstances of strikes, picketing 
and other activities aimed at securing recog- 
nition”). . . . we conclude that Con- 
gress has pre-empted the entire field.” On 
the other hand, Petro, rejecting the entire 
“pre-emption by occupation” doctrine and 
relying primarily on the Goodwins” case 





1% See however, the Wolff Packing Company 
case, 262 U. S. 522 (1923), in which a Kansas 
law establishing industrial courts was held 
invalid, but only specifically as to industries 
not affected with a public interest. 

17 International Union, UAW (CIO) etc. v. 
O’Brien, 339 U. S. 454 (1950). 

18 Footnote 16. 

% WERB v. Milwaukee Gas Light Company, 18 
LABOR CASES { 65,898, 42 N. W. (2d) 471 (1950). 

2 Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees v. WERB, 
19 LABOR CASES { 66,193, 340 U.S. 383 (1951). 


21 Archibald Cox and Marshall J. Seidman, 
‘*Federalism and Labor Relations,’’ 64 Harvard 
Law Review 211 (1950). 

22 Goodwins, Inc. v. Hagedorn, 20 LABOR 
CASES { 66,609, 51 A. L. C. 1273 (1951), a deci- 
sion of the New York Court of Appeals, dis- 
cussed at length in Sylvester Petro, ‘‘State 
Jurisdiction to Control Recognition Picketing,’’ 
2 Labor Law Journal 883 (1951). But see his 
comment in the succeeding issue in which he 
expresses doubt whether the Supreme Court 
would uphold the Goodwins doctrine. 
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recently decided in the New York Court of 
Appeals, argues that state regulation further- 
ing the public policy purposes of the federal 
law will be upheld so long as there is no 
direct conflict. The rulings of state courts 
on this question are at variance. Agreeing 
with the Goodwins doctrine is a ruling of a 
Missouri circuit court. The Pennsylvania 
Supreme Court seems to have held the re- 
verse, although its decision is made some- 
what obscure by the fact that the activities 
under attack were held to be unfair labor 
practices under federal law. In two cases, 
however, the court seems to imply that the 
states are without jurisdiction to regulate 
any “unfair labor practices.” * Time and liti- 
gation only will tell which of and to what 
extent these opposing doctrines will prevail. 


The Taft-Hartley Act has also served to 
limit the type of remedy available for illegal 
injury in the course of labor relations. So 
long as some regulation of union action re- 
mained to the states, they might provide a 
variety of forms of relief for injury from 
illegal union acts. They could, as did some 
states, model relief after the procedures of 
the Wagner Act, but applying them to union 
activities. They could apply, under state law, 
the applicable equitable remedies, especially 
the injunction. They could permit civil suits 
in state courts, where these might be appli- 
cable. There have been a number of state 
rulings that where the activity attacked con- 
stituted a federal unfair labor practice, state 
injunctions might not issue.™ It has also 
been held that civil suits will not be enter- 
tained.” It has further been held that the 
provisions of the Taft-Hartley Act giving 
jurisdiction in suits against unions, regard- 
less of the amount of claim or diversity of 
citizenship, created a new substantive right 
such that a plaintiff could not force a de- 
fendant union to litigate in a state court 
when commerce was involved,” and where 
the union sought removal to a federal court. 


Thus, despite the apparent tendency of the 
courts to maximize the allowable area of 
state regulation, especially regulation of union 


activities, the effect of federal regulation has 
been to narrow that area, and, consequently, 
the more extensive and complete the scheme 
of federal law, the less room is left for state 
occupancy. The extent of these limitations 
on state power remain to be determined 
through what will undoubtedly be extensive 
litigation. 


Some Implications 


This development has many interesting 
and significant connotations. Among these 
is the reflection on the level of principle upon 
which Congress operates. The Congress 
which passed the Taft-Hartley Act was for- 
mally in Republican control, but strong sup- 
port from the Democratic minority was 
necessary to override a veto. This support, of 
course, came largely from southern Demo- 
crats, whose slogan has been that of “States’ 
Rights.” In the first session of the Eighty- 
first Congress, a reduced corps of Republicans 
allied with southern Democrats, forestalled all 
but the most minor revision of the law. 


The cry of “States’ Rights” has been most 
frequently raised in connection with such 
legislation as civil rights, federal control of 
the tidelands or any other issue significantly 
altering existing power relationships in the 
South. Conservative Republicans, coming 
from a party traditionally devoted to greater 
centralization of political power, have in- 
creasingly found themselves allied with states’ 
rights Democrats, as in this instance. Con- 
comitantly, “liberal” Democrats, coming from 
a party traditionally devoted to decentraliza- 
tion, have increasingly relied on federal power 
to achieve their political ends. 


These developments are no doubt closely 
associated with increased urbanization and 
industrialization, extension and utilization of 
the franchise and greater political sophistica- 
tion of the electorate. In view of these 
trends, defense of existing status relation- 
ships has become increasingly difficult at the 
national level. Occupational and geographic 
redistribution of the population has endan- 





23 Kincaid-Webber Motor Company v. Quinn, 
20 LABOR CASES { 66,424, 26 LRRM 2556 (1950). 
~% Pennsylvania Labor Relations Board v. 
Frank, 16 LABOR CASES { 65,218, 67 Atl. (2d) 78 
(1949), and Pittsburgh Railways case cited 
therein. However, it is the subject of the 
regulation, and not simply its designation as 
an ‘“‘unfair practice,’’ which must be tested. 

23In New York see: Costaro v. Simons, 51 
A, L. C. 600 (1951), and cases cited. This doc- 
trine might not apply where the act was also 
in violation of general (not special labor rela- 
tions) law, as laws against vioience generally. 
See Petro, “State Jurisdiction to Regulate 
Violent Picketing.’’ 3 Laber Law Journal 3 


Taft-Hartley Act and States’ Rights 


(1952). But see Hrwin Mills, Inc. v. Textile 
Workers Union case, 20 LABOR CASES { 66,625, 
29 LRRM 2142 (1951). In this and several other 
recent cases, especially in southern courts, the 
state courts have enjoined picketing that was 
possibly an unfair practice. But violence was 
associated with the picketing in most instances. 

*% See: Alonzo v. Industrial Container Corpo- 
ration, 15 LABOR CASES { 64,889, 85 N. Y. S. 
(2d) 835 (1948); Ryan v. Simons, 18 LABOR 
Cases {66,005 (1950), cert. den. 342 U. S. 
897 (1951). 

21 Fay v. American Cystoscope Makers, Inc., 
20 LABOR CASES { 66,358, 28 LRRM 2103 (1951). 
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gered the older patterns of political control. 
The states, then, represent a second line of 
defense, limiting incursions to those older 
industrialized areas in which new alignments 
have gained solid political control. This is 
merely a continuation of the process in which 
challenges to existing status relationships 
appeared first at the state level, in those 
states in which the new forces earliest gained 
strength. The history of state minimum 
wage legislation for women is exemplary of 
this first stage. “States’ Rights” has now 
become a slogan designed to limit the effec- 
tiveness of movements toward social change. 
In an earlier period, states’ rights were a 
device which enabled encroachments by new 
forces on established status arrangements. 
It is an opportunistic slogan, rather than one 
of principle. 

Federal passage of the Taft-Hartley Act 
is an excellent example of the validity of 
this observation. In the transition during 
which traditional political power is displaced, 
the postwar period has been one of what 
has been and will undoubtedly be many 
hiatuses. Shifts in centers of political power 
occur unevenly especially at the stage of un- 
certainty as to which interest is to prevail. 
Conservatives seized upon this reversal of 
the process to exercise federal power to 
achieve a political end, despite the conflict 
with the states’ rights principle upon which 
Southerners especially had come to depend. 


As we have observed, the courts as well as 
the legislatures are subject to these reversals 
in the development of a jurisprudence to 
meet changing times. But the doctrine of 
stare decisis and the custom of the courts of 
justifying their decisions in the framework 
of a written constitution with written opin- 
ions, and the greater stability of the per- 
sonnel of the judiciary, requires them to 
rationalize their decisions on issues of distri- 
bution of power between state and federal 
government (unless, as has become the all 
too frequent custom of the court, it wishes 
to hide behind the veil of memorandum 
decisions or its discretion to deny certiorari). 
It is something of a commonplace that the 
judiciary tends to reflect social change with 
something of a lag. In these circumstances 
opportunistic judicial reflection of a reversal 
in the direction of social change places the 





courts in a dilemma which they can only 
escape with such obviously strained reason- 
ing as that in the International Union v. 
WERB case cited above. 


This author considers that many of the 
union-regulatory features of the Taft-Hartley 
Act are undesirable national policy. But in 
a defensive sense, the law has produced cer- 
tain (though perhaps very minor) blessings, 
and may produce more. Although it has 
placed legal restrictions around many types 
of activity that had become usual in the 
states in which the shift of political power 
had advanced farthest, it does limit the re- 
strictions that may be placed in those states, 
especially in the South and Southwest, where 
these changes have been last to appear. This 
author sat through parts of the last session 
of the Texas Legislature, where it was quite 
clear that any measure restrictive of the en- 
croachments of organized labor in the state 
could have commanded a large majority. 
Texas added to what was probably already 
the most severely restrictive state labor code. 
There can be little doubt even in this legis- 
lature, as little deterred as it might have 
been by federal limitations on the exercise 
of state power,” the argument of federal pre- 
emption was at least voiced. Constitutional 
questions voided much of the antilabor work 
of the last several Texas Legislatures and 
may void more. .The fact of the matter is 
that even the Eightieth Congress was not 
willing to go as far as some of the state leg- 
islatures might. To this extent (and we do 
not wish to overemphasize its importance), 
the Taft-Hartley Act, if it has and will have 
the effect of acting as a material deterrent to 
state action, has forestalled and will forestall 
even more severe restrictions on organized 
labor in some states. 


The powerful figures in the labor move- 
ment, on the whole, have come from those 
geographic areas in which labor organi- 
zation has advanced the farthest. These 
are the same areas in which labor is best 
equipped to defend itself politically. To 
them, then, the Taft-Hartley Act is almost 
an unmixed curse,” so far as the functioning 
of their well-established unions go. Yet it 
is in their interest, and a part of their ob- 
jectives, to extend labor organization into 
unorganized areas, especially the South and 





28 See the chapters in F. Meyers, Hconomics 
of Labor Relations (Chicago, Richard D. Irwin, 
1951), dealing with labor legislation. 

2 When recruitment cf Mexican agricultural 
labor was under discussion and the existence 
of federal law and international treaty was 
adverted to, one legislator strode to the micro- 
phone to inquire indignantly whether anything 
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Congress or the State Department might do 
could annul the action of that legislature. 

% Although it should be noted that Michigan, 
Wisconsin, New York and Pennsylvania, among 
the states in which labor organization is ad- 
vanced, have had their recent experiences with 
union regulatory legislation. Also, certain of 
the restrictions represented therein have been 
found to be in conflict with federal law. 


May, 1952 @ Labor Law Journal 











Southwest. Contrary to the common view, 
there is some question whether the act rep- 
resents a more serious barrier than would 
such legislation as might be passed and up- 
held in many of these states in the absence 
of federal law. 


Much more significant than this indirect 
and questionably desirable result is the ex- 
tension of the federal power to regulate over 
a much broader area. The labor movement, 
in the Gompers tradition, was hostile and 
suspicious of legislation. In part this attitude 
arose out of many sad experiences with gov- 
ernment—especially with federal courts. This 
attitude was well founded in its period. But, 
as we have observed, social change has and 
is redistributing political power despite the 
halts and reversals in the process. The era 
of the New Deal served to undermine much 
of that suspicion, although many old-timers 
must now, in the light of the Taft-Hartley 
Act, be saying “we told you so.” Even they, 
however, must admit that the act, taken with 
the Norris-LaGuardia Act, does not present 
the same degree of restriction as did com- 
mon and antitrust law interpreted by basically 
hostile courts. 


For ten years (neglecting abortive AFL 
efforts to amend the law in minor particulars 
to give craft unionism more advantage than 
it had under Board interpretation and ad- 
ministration), the major political efforts of 
the labor movement in this area were to 
preserve the Wagner Act intact. There was 
little thought of extension of its restrictions 
upon management. But given the precedent 
of regulation not only of the process of or- 
ganization, but of negotiation and adminis- 
tration of collective agreements, it would 
not take a very ingenious labor leader to 
think of the advantage to be gained by ap- 
propriate legislation. 


Labor’s political slogan has, until very 
recently at least, been total repeal of the 
Taft-Hartley Act. As a rallying cry this 
may have been good. But in the face of politi- 
cal realities it was absurd. Taking the view 
we have of changing political relationships, 
sufficient political power will no doubt be 
attained to amend and amend and amend. 
But it is unlikely that the power shift will 
be so great and so sudden as to permit its 


repeal, and political tactics must permit leg- 
islative face-saving. Amendment, however, 
need not stop with rectifying some or all of 
labor’s positive objections to the law. If 
Congress can require managerial participa- 
tion in jointly financed health and welfare 
funds, why can it not require union par- 
ticipation? There are many unilaterally ad- 
ministered contributory plans. If Congress 
can prohibit union secondary action, why 
can it not also prohibit management second- 
ary action? If Congress can limit the scope 
of collective bargaining units, why can it not 
broaden it (for example, as in the Railway 
Labor Act)? Congress has forbidden certain 
forms of union security—yet we have the 
precedent of compulsory union membership 
in some democratic countries and now the 
precedent of federal regulation of this aspect 
of the collective agreement. These are only 
incidental examples of possibilities that might 
come to mind; no judgment is advanced 
either as to their social desirability or im- 
mediate political feasibility. The effect of 
such measures would be dual—to establish 
the legislated rights and duties and to over- 
ride state law with which they might conflict. 
It would only take amendment to one federal 
law to remove all state right-to-work laws 
from the books, so far as they relate to 
interstate commerce. 


The Taft-Hartley Act will have had the 
effect of making these changes politically and 
judicially easier by having set a precedent of 
federal regulation. It will probably ease the 
process of adjustment, since political change 
is likely to be gradual, and change in the 
law relatively slow. It took the national 
disaster of large-scale unemployment to pass 
the Railroad Retirement Act, yet there has 
been hardly a Congress but what has ex- 
tended it and improved it in some respect 
once the principle of legislation was estab- 
lished. Now that the Wagner Act is no 
longer regarded as inviolate and broad new 
areas have been regulated, it seems likely 
that they will continue to be regulated. And 
if we are correct about the direction of shift 
in political power, the kind of regulation may 
change markedly to the dislike of those who 
will have seriously impaired their last de- 
fense of states’ rights. [The End] 


“Taking the dollar sign off defense’’ does not mean an un- 
limited budget for each branch of the armed services; we need 
a definite money ceiling on each to cut competitive bidding 
and divide available resources fairly.—Twentieth Century Fund. 
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N AUGUST 2, 1951, Alfred Robens, 

then Minister of Labour in Great Brit- 
ain, announced to the House of Commons 
that a new Industrial Disputes Order would 
shortly be adopted. It would replace the 
Conditions of Employment and National 
Arbitration Order which had been passed 
in the gloomy days after the fall of France 
in 1940, but which had survived with few 
changes into the postwar period.’ Under 
the new order, which is frankly labelled 
“experimental,” strikes and lockouts are no 
longer illegal. Instead the government is 
expected to aid the parties to develop their 
own means of adjustment through regular 
channels of collective bargaining and volun- 
tary arbitration, with reference to the new 
Industrial Disputes Tribunal only as a last 
resort, and under conditions which are de- 
signed to preserve voluntary means of set- 
tlement, discourage breach of existing 
contracts and minimize the need for work 
stoppages to effect a change in wages and 
conditions of employment. It is the pur- 
pose of the present article to analyze the 
legal aspects of compulsory arbitration, 
especially those which have a bearing on 
the revisions contained in the new order, to 
trace the circumstances leading up to the 
change and to appraise the strengths and 
weaknesses of the current system of han- 
dling industrial controversy. 


Legal Framework 
of Compulsory Arbitration 


The Conditions of Employment and Na- 
tional Arbitration Order of 1940’ repre- 


sented the most sweeping application of 
compulsory arbitration to industry and 
labor in modern British history. As in the 
first World War, compulsory arbitration 
was resorted to only after the nation found 
itself in serious peril, and only after the 
government had obtained the consent of 
both industry and labor to abandon resort 
to direct economic conflict for the duration 
of the emergency. After the fall of France 
the Minister of Labour and National Serv- 
ice asked the National Joint Advisory 
Council, composed of representatives of the 
British Employers’ Confederation and the 
Trades Union Congress, to recommend 
means of settling labor disputes without 
stoppages of work. The council appointed 
a subcommittee consisting of seven repre- 
sentatives from each side—the Joint Con- 
sultative Committee—which in June made 
a unanimous report to the Minister urging 
that the regular machinery of conciliation 
and voluntary arbitration in any trade or 
industry continue to be used, but that where 
no such machinery existed, or where its use 
had not produced agreement, there should 
be provision for compulsory arbitration as a 
substitute for strikes and lockouts. 
Accordingly, on July 18, 1940, the Minis- 
ter issued Order No. 1305 to take effect a 
week later. Part I of the order established 
a National Arbitration Tribunal for the 
purpose of settling those trade disputes 
which could not otherwise be determined. 
Any party to a dispute could report its 
existence to the Minister. A trade dispute 
was defined as “any difference between em- 
ployers and workmen, or between workmen 





1491 H. C. Deb. 55, pp. 1624-1630. 
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2 Statutory Rules and Orders, 1940, No. 1305. 
Made under powers granted in Reb. 58AA of 
the Defense (General) Regulations, 1939. 
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and workmen connected with the employ- 
ment or nonemployment, or the terms of 
the employment or with the conditions of 
labour of any person.” Here it is important 
to note that the definition was so worded 
as to include disputes between individual 
workers and their employers as well as dis- 
putes between organizations of employers 
and organizations of workers. Moreover, 
the term “organization” was not restricted 
to associations or unions representing a sub- 
stantial proportion of employers or workers 
in the trade or industry concerned, but was 
defined simply as “an organization repre- 


sentative of employers or an organization 


representative of workers as the case may 
be.” Thus break-away unions, dissident 
groups, minority factions and rival organ- 
izations were not excluded from access to 
the Minister. 


When a dispute was reported by any 
party, the Minister was directed first to 
consider whether there existed suitable 
means for its settlement which had not been 
fully utilized. Where in his opinion such 
means were available, he was obliged to 
refer it to the established procedures for 
adjustment. This provision was an attempt 
to safeguard the reguiar machinery of col- 
lective bargaining and to prevent the parties 
from rushing to the government for help 
without first engaging in their own efforts 
at adjustment. Where, however, no such 
machinery existed, or when its use failed to 
produce a settlement or resulted in undue 
delay, the Minister was to take any other 





steps which seemed to him expedient, in- 
cluding reference to the National Arbitra- 
tion Tribunal within 21 days from the date 
on which the dispute was reported. Any 
decision made by the tribunal, or by the 
parties themselves or by other agencies han- 
dling the dispute, was to be final and bind- 
ing as an implied term of the contract 
between the employers and workers to whom 
it applied from a date not earlier than that 
on which the dispute first arose and to run 
until modified by a subsequent agreement 
or award.* Under Part II no strike or lock- 
out was permitted unless a dispute had first 
been reported to the Minister and he had 
failed to refer it for settlement within 21 days. 


While the prohibition on strikes was sub- 
sequently to arouse protests from some 
unions in the postwar period, another part 
of the order, Part III, Section 5, dealing 
with the obligation of employers to observe 
recognized terms and conditions of employ- 
ment, was later to evoke criticism from 
some sections of industry. This part of the 
order represented an effort to minimize 
dissension and unfair competition by re- 
quiring all employers, whether or not they 
were members of an employers’ association 
or parties to a trade agreement, to observe 
in their own establishments those terms 
and conditions of employment which had 
been settled through collective bargaining 
or arbitration by employer and union or- 
ganizations representing respectively “sub- 
stantial proportions of the employers and 
workers engaged in that trade or industry 
in that district,” or, alternatively, terms and 
conditions not less favorable than the rec- 
ognized terms and conditions.‘ This repre- 
sented in effect an attempt to broaden the 
scope of minimum wage determination by 
giving collective bargaining agreements the 
status of law. Any question as to the nature 
of these recognized terms and conditions or 
as to their observance by an employer could 
be reported to the Minister, but only by an 
employers’ association or union which habit- 
ually negotiated settlements in the trade or 
industry concerned. 


As originally constituted in the order, the 
tribunal was to consist of five members, 
three being persons appointed by the Min- 
ister as independent members, and the other 
two being representatives of industry and 
labor selected from panels established by 
the Minister after consultation with the 





3 Enforcement of awards was thus limited to 
suits for breach in the civil courts. 

“As enumerated in the order, these included 
decisions of joint industrial councils or con- 
ciliation boards, awards of the tribunal, the 
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industrial court or other arbitrators or any 
statutory provisions relating to wages, hours 
or working conditions, unless these were less 
favorable than those established by collective 
bargaining. 
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British Employers’ Confederation and the 
Trades Union Congress. The appointed 
members were to be permanent, the chair- 
man coming from this group, with the other 
designees serving for individual cases only. 
A quorum could consist of three members, 
one being an appointed member and the 
other two, representative. Thus the tribunal 
could sit with three, four or five members. 
The tribunal was given the responsibility 
of formulating its own rules of procedure ’° 
and of deciding the cases referred to it 
within 14 days wherever practicable. 


Such were the new provisions which gov- 
erned the adjustment of labor disputes in 
Great Britain until the summer of 1951. 
Only a few modifications were made in the 
erder after its promulgation. Two changes 
were made in the provision dealing with 
appointed members. When it soon proved 
impossible for the government to secure the 
full-time services of three persons, the order 
was amended in 1941 to provide for a panel 
of not more than five appointed members 
to be designated by the Minister. A year 
later even this limitation on numbers was 
removed." When the order was revoked in 
the summer of 1951 there were 13 persons 
on the panel of appointed members, six of 
whom were lawyers, including the chair- 
man, Lord Terrington, and the rest retired 
civil servants, university administrators and 
professors, only one of whom, however, was 
an economist. Still another change to ex- 
pedite hearings was made in 1950, when 
an amendment permitted the tribunal to sit 
in two divisions, each constituted on the 
tripartite pattern.® 

A minor change in 1942 provided that the 
report of a dispute to the Minister had to 
be in writing.’ A fifth and more significant 
amendment was made in 1944 relating to 
Article 5. This limited the time for raising: 
questions concerning an employer’s observ- 
ance of recognized terms and conditions to 
12 months from the date on which the ques- 
tion first arose—an effort to obviate stale 
claims. On the other hand, it was provided 
that awards under this section might be 
made retroactive to a date not earlier than 
that on which the dispute was reported, 
except that where the tribunal was satisfied 
that the employer had been aware of these 


terms and conditions and of his obligation 
to observe them, the award could be made 
retroactive to his date of knowledge.” This 


-was an attempt to make the obligation im- 


posed upon all employers self-enforcing. 


Although the order had originally been 
drawn only for the duration of the emer- 
gency, it was twice extended with the con- 
sent of both sides of the Joint Consultative 
Committee, first in 1945 for a five-year 
period” and again in 1950.7 One other 
statutory modification should be noted. 
When the Wages Council Act was passed 
in 1945, Section 3 provided that in the 
event of the arbitration order being revoked, 
there should be a transition period lasting 
until the end of 1950, during which the 
obligation of employers to observe recog- 
nized terms and conditions of employment 
would continue, but questions arising there- 
under would be referred to the industrial 
court. Since the arbitration tribunal remained 
in existence during this period the court 
never had to assume this additional function.” 


Judicial Review 


No method of appeal from the decisions 
of the tribunal was provided, its awards, as 
noted above, being binding upon the parties. 
Moreover, any question concerning the in- 
terpretation of an award was likewise to be 
answered by the tribunal itself upon refer- 
ence of the issue by the Minister, or by 
either party, and such interpretations were 
binding in the same manner as the award 
in the original dispute. 

Despite the absence of specific provisions 
for judicial review, the tribunal was, of 
course, subject to the control of the courts 
through orders of prohibition or certiorari 
should it act outside, or in excess, of the 
jurisdiction conferred upon it by the order. 
Attempts to challenge the jurisdiction of 


the tribunal were made in a few instances,, 


but only one case, as will be noted, resulted 
in a significant curtailment of the tribunal’s 
powers. 

A number of cases grew out of the defi- 
nition of a trade dispute. The tribunal itself 
refused to accept cases involving union rec- 
ognition and jurisdiction, since disputes be- 
tween unions were not explicitly covered 





5’ The tribunal had no power to administer 
oaths or to subpoena parties or witnesses. 

* Statutory Rules and Orders, 1941, No. 1884. 

7 Statutory Rules and Orders, 1942, No. 2673. 

® Statutory Instruments, 1950, No. 1309. 

* Statutory Rules and Orders, 1942, No. 1073. 

% Statutory Rules and Orders, 1944, No. 1437. 

1 Statutory Rules and Orders, 1945, No. 1620. 

™% Statutory Instruments, 1950, No. 1769. Both 
these extending orders were made under Sec- 
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tion I of the Supplies and Services (Transi- 
tional Powers) Act, 1945. 

1% The text of these orders and amendments 
can be secured from His Majesty’s Stationery 
Office or can be found in M. Turner-Samuels, 
Industrial Negotiation and Arbitration (Lon- 
don, Solicitor’s Law Stationery Society, Ltd., 
1951). For a summary of the changes see 
Ministry of Labour and National Service, Re- 
port for the Years 1939-1946 (Cmd. 7225), p. 279. 
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by the definition of a trade dispute. An 
early case before the courts involved the 
question as to whether a wage dispute 
between a municipal corporation and its 
workers came within the scope of the tri- 
bunal’s powers. When the Court of Appeal 
held that the tribunal had no power to 
overrule the discretion given to a local 
authority by the 1939 War Service Act, the 
tribunal announced that it would follow the 
spirit of the decision by renouncing its 
authority over any dispute involving local 
governments. On further appeal, however, 
the House of Lords reversed the lowér 
court and gave a broad scope to the term 
“trade dispute,” pointing out that its ety- 
mology derived from “tread,” which indi- 
cated a -way of life or an occupation, and 
as such encompassed the entire range of 
wage-earning or salaried employments, in- 
cluding those of local government.“ The 
tribunal thereupon resumed the processing 
of disputes involving the employees of local 
authorities. 


Another question relating to the defini- 
tion of a trade dispute arose in the refusal 
of a newspaper, the Daily Worker, to rein- 
state a former employee on its staff when 
it resumed operation after a period in which 
its publication had been banned. The union 
to which the employee belonged insisted on 
his reinstatement arid called a strike to en- 
force its demand. When this controversy 
was submitted to the tribunal, the news- 
paper challenged the reference on the ground 
that this was a dispute between an employer 
and a union, and not one between an em- 
ployer and his employees. In this case the 
Court of Appeal found that the tribunal did 


have power to entertain the reference, since: 


there was indeed a dispute between the 
workers and the employer.” Whether the 
tribunal had the power to order reinstate- 


ment was not, however, decided until 1947 
in the most famous case arising under the 
order, the Crowther decision.” 


The question here arose out of claims by 
certain workers, members of the Chemical 
Workers’ Union, who had previously been 
employed by the company, for reinstatement 
following their dismissal after a wage dis- 
pute. Although the tribunal directed their 
reinstatement, the High Court set aside this 
order as ultra vires. The Chief Justice rea- 
soned that even if the employer obeyed the 
order, the remedy was an idle one, since 
nothing could prevent the employer from 
firing the employees the day after their 
reinstatement so long as he gave notice 
in accordance with the contract. In other 
words, the court apparently held that while 
the tribunal could alter a contract, it had 
no power to create a new one. The prac- 
tical consequence of this decision, from 
which no appeal was taken, was to exclude 
disputes over reinstatement from the juris- 
diction of the tribunal. Did this mean then 
that unions were free to strike over the 
issue of reinstatement? The perplexities 
aroused by this question were reviewed at 
the annual Trades Union Congress in 1948, 
when the general council reported that two 
alternatives were under consideration: (1) 
to amend the order to give the tribunal 
power to order reinstatement, the difficulty 
of this course being that this would not 
solve the problem mentioned by the Chief 
Justice, that of making the reinstatement 
“stick”; or (2) to amend the definition of a 
trade dispute so as to exclude disputes over 
reinstatement, thereby freeing workers to 
conduct legal strikes over the issue. The 
difficulty of the latter course was that of 
isolating disputes over reinstatement from 
the other issues which were likely to be 
present in a particular case.” Although the 





14 National Association of Local Government 
Officers v. Bolton Corporation (1942), A. C. 166, 
and following. 

%R. v. National Arbitration Tribunal, ex 
parte Keable Press, Ltd. (1943), 2 All E. R. 633. 
The court argued: ‘The point is: is there a 
dispute between the workmen and the em- 
ployer? What better proof of the existence of 
a dispute in relation to the reinstatement of 
Howard can one have than the fact ‘that the 
men come out on strike because he has not 
been reinstated I really do not know.”’ 

%R. vw. National Arbitration Tribunal, ex 
parte Horatio Crowther and Company, Ltd. 
(1947), 2 All E. R. 693. 

™ Proceedings of Trades Union Congress, 
1948, pp. 214-216. It may be difficult for Amer- 
ican students to understand this problem of 
reinstatement unless they recognize that the 
practice and concept of collective bargaining 
in Great Britain are in many ways different 
from our own. Thus the concept of the exclu- 
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sive majority representative set forth in our 
labor relations statutes finds no parallel in 
Great Britain, where workers in a single estab- 
lishment may belong to and be represented by 
a number of different unions. Moreover, the 
terms and conditions of employment established 
through collective bargaining become implied 
minimum terms of employment for each worker 
covered by the agreement, but the employer 
remains free to bargain individually with each 
worker to establish wages and conditions su- 
perior to these minima. The whole develop- 
ment in American collective bargaining of the 
concept of discharge only for just cause is quite 
foreign to British contract procedure. Al- 
though workers may and do protest discharges 
through strike action, so long as the employer 
gives proper notice under the terms of the 
agreement, his judgments in selecting and re- 
taining his employees are not generally subject 
to challenge through arbitration or through 
suits in the courts. 
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trade union side of the National Joint Ad- 
visory Council tended to favor the second 
alternative, their employer counterparts 
supported the policy of referring disputes 
over reinstatement to the tribunal for 
recommendation rather than for decision. 
No agreement on this problem was ever 
reached. Instead the whole question of 
policy was left hanging in the air. What 
is more important is that it contributed to 
a feeling of uneasiness in government circles 
after 1948 over having the responsibility for 
administering an order which could not 
really dispose of disputes of this kind. It 
was this circumstance, as noted below, which 
ultimately led to the specific exclusion of 
such questions as hiring and reinstatement: 
from the jurisdiction of the successor tribunal. 


A few other court decisions raised some 
interesting points of law but lacked the 
significance for industrial disputes of the 
Crowther opinion. One case involved a po- 
tential conflict between the minimum wage 
boards and the tribunal when certain tobacco 
companies raised the question as to whether 
the language in Article 1 of the order, 
directing the Minister to refer to the tri- 
bunal those trade disputes “which cannot 
otherwise be determined,” did not preclude 
the Minister from certifying cases which 
could be settied by the determination of a 
trade board already established for the 
industry under the Trade Boards Act of 
1918. Here the court held that the trade 
board was not only an inappropriate body 
to decide the issue in question, but that the 
Minister had discretion to decide whether 
existing machinery was or was not suitable 
for resolving a dispute.” 


There were a few questions arising out 
of Article 5 which also reached the courts. 
Two of these involving a single company 
resulted in orders of prohibition against the 
Minister, first for referring to the tribunal 
the question of whether an employer was 
obliged to observe recognized terms and 
conditions of employment—an issue which 
the court held could not properly be re-> 
ferred, since the order by its own terms, 
required such observance; and the second 
arising when—the terms of reference having 
been revised to conform to the court’s ruling 


—the court held that the 21-day time limit 
for reference had expired and that conse- 
quently the Minister was without power to 
refer the case in any terms.” 


The other case involving Article 5 posed 
the’ question of the tribunal’s power to 
decide what terms and conditions of em- 
ployment were the recognized terms which 
the employer was bound to observe. Cer- 
tain female employees of the Midgley Har- 
mer Company argued that they should 
receive the same increases in pay as were 
provided in a collective bargaining agree- 
ment to which their own employer was not 
a party. It was the company’s contention 
that, since its existing rates exceeded those 
set forth in the agreement, even when the 
increases were taken into account, it was 
in fact observing recognized terms and 
conditions of employment, so there was 
no question under Article 5 which could 
be submitted to the tribunal. The court 
here upheld the tribunal’s jurisdiction to 
consider the matter as a trade dispute, 
pointing out that only after an award had 
been issued could the question of jurisdic- 
tion be raised by means of an order of 
certiorari to set the award aside.” 


Thus, with the exception of the substan- 
tive issue presented by the Crowther case 
and the minor procedural rulings noted 
above, the tribunal was able to decide the 
issues referred to it for settlement without 
interference from the judiciary. 


Operations of the National 
Arbitration Tribunal 


Over 4,000 disputes were reported under 
the order from its inception until the end 
of 1950, all except a handful being reported 
by or on behalf of workers.” Less than 
half of the reported disputes were, however, 
referred to the tribunal. The rest yielded to 
other methods of settlement, including con- 
ciliation and collective bargaining. There 
were thousands of other cases during this 
period which were adjusted through volun- 
tary machinery of negotiation without ever 
reaching the Minister. Thus the tribunal 
was in fact, as it was supposed to be in 





%R. v. Imperial Tobacco Company, Ltd. 
(1943), 2. All E. R. 162. 

2% R. v. National Arbitration Tribunal, ex 
parte G. A. Cramp and Sons, Ltd. (1946), 62 
TLR 509. The second decision was unreported. 
Sée Ministry of Labour, Report for Years 
1939-1946, p. 283. 

2R. v. National Arbitration Tribunal, ex 
parte Midgley Harmer, Ltd. (1947), 1 All. E. R. 
196. For a brief analysis of some of these 
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cases, see an article by J. B. S. in The Law 
Journal (an unofficial British publication) of 
February 4, 1949. A longer analysis can be 
found in M. Turner-Sanmels, work cited in 
footnote 13, ch. 11. 

21 Out of over 4,000 cases, only 97 were re- 
ported by employers, while 16 were joint sub- 
missions. See London Times, February 14, 
1951, p. 7. 
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theory, only a court of last resort super- 
imposed upon the normal structure of col- 
lective bargaining. 

During the war about one half of the 
tribunal’s awards dealt with claims for im- 
proved wages. Others concerned questions 
arising out of manpower shortages, such as 
transfer allowances, shelter-time pay and 
women’s wages. In the postwar period, 
wages continued as the most important 
issue, although a considerable number of 
cases involved hours, holiday pay, incentive 
systems and severance pay allowances. So 
far as the parties, to the disputes were con- 
cerned, a study of all awards issued for the 
period of August 1, 1947, to December 31, 
1950, indicated that the largest proportion, 
39 per. cent of the total number of cases, 
involved a single employer and al! or a 
substantial number of his employees, while 
26 per cent comprised claims involving only 
one or a few employees. Awards having re- 
gional or national scope were made in less than 
one third of the cases—those in which an em- 
ployers’ association was one of the parties to 
the dispute.” These figures provide further 
evidence that the bulk of the tribunal’s case 
load was concentrated in situations where no 
effective collective bargaining machinery 
existed. 


Because the tribunal, like the industrial 
court which handles voluntary submissions, 
followed a practice of handing down awards 
without accompanying opinions, it is diffi- 
cult to trace any consistent line of reasoning 
or of precedent in its decisions. In fact, 
one of the reasons impelling the tribunal 
to refrain from the writing of opinions was 
its desire to avoid the creation of prece- 
dent, as well as its wish to achieve unanim- 


ity through anonymity in making its awards.” 


Enforcement and Sanctions 


Part II of the order, as noted above, made 
strikes and lockouts illegal unless the dis- 
pute had been reported to the Minister and 
he had failed to refer it for settlement 
within 21 days of the date of the report. 
Violation of this rule constituted an offense 
under the Defense (General) Regulations, 
which was punishable in the case of each 


offender by a sentence of imprisonment up 
to three months or a fine not exceeding 
£100 upon summary conviction, and up to 
six months or £200 on indictment. During 
the war there were only 109 instances of 
prosecutions of workers, involving 6,281 
individuals, and two of employers for caus- 
ing illegal stoppages of work. Since the 
average number of workers involved in 
strikes each year during the period 1940- 
1945, was 500,000, with an average of almost 
2 million man-days lost each year because 
of strikes,” it is apparent that for the most 
part the government refrained from general 
enforcement of the ban against stoppages, 
reserving its powers in order to deal with 
those cases where workers were acting in 
defiance of their leaders and directly im- 
peding the war effort. After the war this 
policy of moderation was carried further, 
with no prosecutions occurring, despite the 
incidence of stoppages which were techni- 
cally still illegal, until late in 1950 and 
early in 1951. 

The first instance of a postwar prosecu- 
tion occurred in the fall of 1950 when the 
Attorney General charged ten employees of 
London’s municipal gasworks, who were 
unofficial leaders of a strike, with a viola- 
tion of an 1875 statute making it a crime 
for utility workers to break their contracts 
of service. When the men instead pleaded 
guilty to a violation of Order 1305, the 
original charge was dropped. After sen- 
tence of a month in jail for each of the ten 
had been pronounced, strikers at mass meet- 
ing voted by only a narrow margin to 
return to work. Some months later, upon 
appeal, the jail sentences were reduced to 
fines.” 


The second case arose early in February, 
1951, when the government arrested seven 
dockworkers who had persuaded 450 men 
to walk off their jobs in protest against 
their union’s acceptance of a compromise 
wage adjustment. This time the original 
indictment charged a violation of Order 
1305. The arrests signalled the beginning of 
a chain reaction of protest which erupted 
into major stoppages on the docks in Liver- 
pool, where the walkouts began, and spread 
to London and Manchester. The men ar- 
rested were leaders of a rank-and-file Port 





2 TI am indebted for this analysis to an un- 
published seminar paper presented at the Lon- 
don School cf Economics by Mr. John E. Barry 
of Tulsa, Oklahoma. The balance of the awards 
covered more than one employer, but not an 
employers’ association. 


*% For a lengthier analysis of the operations 
of the tribunal, see an article by this writer in 
the Arbitration Journal. 
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* See A. M. Ross and D. Irwin, “Strike Ex- 
perience in Five Countries, 1927-1947: An Inter- 


pretation,’’ IJndustriai and Labor Relations 
Review, April, 1951. 
% New York Times, October 6, 1950. The 


strike was a protest against the amount of 
a wage increase granted by the utility. 
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Workers Defense Committee, who were 
denounced as Communists by the Transport 
and General Workers Union in its efforts 
to end the walkout.” By February 10, the 
strike had spread to one third of the entire 
London dock force, with a far larger per- 
centage out in the other two ports. The 
strike was temporarily suspended pending 
developments in the prosecution of the 
seven leaders. 


In April the jury found the men guilty 
on one count of the indictment but failed 
to agree on the other count. This verdict 
set off a resumption of the strike by 9,000 
London dockworkers. Within a day, how- 
ever, further trouble was averted when the 
government abandoned the prosecution be- 
cause of the “illogical” findings of the jury. 


The government’s policy on enforcement 
was set forth at some length in the House 
of Commons by the Attorney General, Sir 
Hartley Shawcross, just before the dock 
prosecutions. The government’s toleration 
of illegal disputes, he explained, was grounded 
in the belief that prosecutions might impede 
settlement, make martyrs of the men ar- 
rested and cause the whole fabric of law 
to fall into disrepute. Moreover, some 
strikes could not be prosecuted because they 
did not fall within the technical definition 
of a trade dispute, such as strikes over rec- 
ognition and reinstatement. On others, he 
stated, the government had been’ ready to 
take action when the strike collapsed. In 
the exceptional instance of the gas strike, 
however, the attorney general said that he 
had felt it necessary to move because the 


strike had caused great public hardship and. 


inconvenience and because the Communists 
were attempting to prolong the stoppage.” 
What stands out most significantly in this 
analysis is the assertion that it was not 
necessary to prosecute every case in order 
to promote law and order. But despite the 
moderation revealed by this statement, the 
next dispute which arose a few days later— 


that of the dockworkers described above— 
showed that in peacetime, at amy rate, any 
attempt to enforce the penal sanctions of 
the order was apt to provoke disrespect 
for authority. 


The consequence of these two attempts 
at peacetime prosecution was a widespread 
protest in the ranks of the unions against 
the continuance of the order now that it 
had been shown to have teeth that could 
bite. Although the Trades Union Congress 
had voted overwhelmingly in the fall of 
1950 to retain the order, the prosecutions 
forced the union executives to seek its re- 
vision. In January, 1951, the new Minister 
of Labour, Aneurin Bevan, called a meeting 
of the Joint Consultative Committee to 
discuss modifications in the order. It was 
reported that a number of items were on 
the agenda, including the inability of the, 
tribunal to deal with disputes over recog- 
nition and the closed shop;* the right of 
workers to use the arbitration machinery 
without the support of their own union 
leaders; the failure of the government to 
prosecute the master printers of London for 
a lockout;” and finally the prosecution of 
the gas strikers outlined above.” At a sub- 
sequent meeting of the trade union side of 
the committee, it was voted to support a 
revision of the order which would delete 
the prohibition on strikes and lockouts, but 
would retain the jurisdiction of the tribunal 
over trade disputes, excluding disputes over 
recognition, the closed shop and reinstate- 
ment; and would keep without modification 
Article 5: the stated obligation of employers 
to observe recognized terms and conditions 


of employment. With the removal of sanc- v 


tions, the obligation to use the arbitration 
machinery would thus become a moral rather 
than a legal one.” 


A few days later the general council of 
the Trades Union Congress decided to 
press for a revocation of the order and the 
creation of a substitute designed to encour- 





% Despite the leadership provided by the 
Communists, it was the opinion of informed 
observers that the dispute resulted from genuine 
hardships among lower-paid workers. See New 
York Times, February 4, 1951. 


% London Times, January 30, 1951, p. 4. It 
should ‘be noted, however, that the government 
had met crises caused by stoppages in essential 
industries such as shipping and meat handling 
by using troops to perform necessary services. 
In this connection see footnote 29 below. 


% These disputes have recently become in- 
creasingly important in Great Britain. One 
would almost think that British unions are 
here following the pattern set by American 
unions. There are, however, important rea- 
sons for the growth of these issues stemming 


especially. from the nationalization statutes—a 
subject which cannot be dealt with here. 


# Bitter and sarcastic resentment over the 
government's failure to act in the lockout of 
5,000 workers in the London printing industry 
in 1950 by taking over the plants was expressed 
by a delegate from the London Society of Com- 
positors to the Trades Union Congress in 1950. 
If this had been a strike, he said, the Minister 
would have acted with more speed. ‘‘I recog- 
nise that he is in a quandary: troops in the em- 
ployers’ printing houses are not nearly so 
effective as in a meat market, but they could 
have been officer class only.’’ Proceedings of 
Trades Union Congress, 1950, p. 483. 


* London Times, January 20, 1951, p. 6. 
%t London Times, February 27, 1951, p. 4. 
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age voluntary arbitration.” At the same 
time the London Times condemned the 
order as inadequate, pointing out that it 
was not practical to prosecute all illegal 
strikers.” The employers’ side of the coun- 
cil, which had not hitherto offered any: 
strong objections to the continuation of 
the order, now protested against the one- 
sided revision suggested by the unions, par- 
ticularly to the unfairness of freeing the 
unions to take strike action while maintaining 
the employers’ obligation to observe recognized: 
terms and conditions of employment.” 


Meanwhile rank-and-file workers’ protests 
continued to mount, fresh fuel being added 
to the fire with the dockworkers’ prosecu- 
tion. Toward the end of April the dock- 
workers,. together with self-styled “militants” 
of several other unions, staged a big dem- 
onstration for repeal of No. 1305. In the 
next few months after numerous meetings, 
the government was finally able to obtain the 
consent of all groups in the council to 
the revocation of No. 1305 and the substi- 
tution of the New Industrial Disputes Order. 


Attitudes of Unions and Employers 
Toward Compulsory Arbitration 


Why had the unions been willing to retain 
the order for six years after the end of the 
war? One answer has already been given 
above—the lack of enforcement by the gov- 


ernment until the end of 1950. More im-. 
portant, however, was the feeling of the- 


smaller unions and of the two large general 
unions ™ that the workers could gain more 
through arbitration than they could from 
strikes. Although the order was debated in 
the Congress every year from 1946 on, all 
motions to revoke it were defeated by large 
majorities. Even as late as February, 1951, 
Tom Williamson, General Secretary of the 
National Union of General and Municipal 
Workers, was writing in the union journal 
that it would be madness to insist on with- 
drawal of No. 1305, since the only alterna- 
tive would be to strike. “A lost strike,” 
he asserted, “is more damaging to the trade 
union movement than a failure at arbitra- 
tion.”™ Another reason for the acceptabil- 
ity of arbitration lay in the British practice, 


so unlike the American, of concluding agree- 
ments without a time limit and with no bar 
to reopening. Thus, a union which failed 
to receive all its claims in an arbitration 
proceeding could press new claims the day 
after an award was made, thereby starting 
another case along the assembly line to 
the tribunal. The fact that in most cases 
the unions won all or part of their wage 
claims also helped to make the arbitration 
process acceptable.” Finally, the desire of 
the trade union leaders to cooperate with 
the Labour Government in controlling in- 
flation and encouraging output was another 
important reason for official support of 
the order. 


So far as the employers were concerned, 
it can be noted that the rise in wages which 
was permitted by the tribunal lagged behind 
the increase in prices, so that compulsory 
arbitration imposed no economic hardship. 
Moreover, very few cases involving Article 
5 arose during the period, primarily because 
manpower shortages made employers will- 
ing to raise wages without pressure in order 
to hold and attract labor.™ Apart from the 
wartime prosecutions of two employers, no 
action against lockouts was taken in the 
postwar years. 


Thus it is fair to conclude that the order 
would probably have been continued with- 
out major modification had it not been for 
the use of sanctions, and had not certain 
legal gaps arisen in the matter of handling 
disputes which did not come under the 
jurisdiction of the tribunal. Such disputes, 
particularly those over union recognition, 
the closed shop and dismissals and dis- 
charges have been growing in importance 
in recent years.” 


Industrial Disputes Order 


In the light of these developments it is 
possible to tinderstand the provisions of the 
new Industrial Disputes Order which came 
into operation last August.” Part I of the 
order deals with the reporting of disputes 
to the Minister. But such reporting is now 
limited to: (1) An organization of employ- 
ers acting on behalf of employers who are 
parties to the dispute; (2) an employer 





2 London Times, March 1, 1951. 

33 London Times, March 2, 1951. 

* London Times, April 12, 1951. 

% Despite their numerical size, the general 
unions (the Transport and General Workers 
Union and the National Union of General and 
Municipal Workers) are for that very reason 
often weak in bargaining power in individual 
establishments and industries. 

% London Times, February 1, 1951, p. 3. 


Compulsory Arbitration in Great Britain 





* For example, from 1947 to 1950 out of 104 
wage claims heard by the tribunal, only 24 
were rejected. See Labour (official publication 
of the TUC), October, 1950, pp. 45-46. 

%In 1948 only ten out of 154 awards in- 
volved Article 5. Ministry of Labour, Report 
for Year 1948, p. 111. 

% See footnote 28. 

“ Statutory Instruments, 1951, No. 1376. 
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where the dispute involves his own work- 
ers; or (3) a trade union acting on behalf of 
workers who are parties to the dispute. In 
addition there is the further requirement 
that where machinery exists for the volun- 
tary settlement of terms and conditions of 
employment, the party reporting the dispute 
must be one which habitually takes part 
in these negotiations; or where no such 
machinery exists, the employers’ or union 
organization must represent a substantial 
proportion of employers or workers, as the 
case may be, in the trade or industry or 
section involved. This represents a major 
change from practice under the old order 
which permitted individual workers, mi- 
nority groups, breakaway unions and dis- 
sident factions to have access to the tribunal, 
and shows a desire to enhance the status, 
prestige and control of the established unions 
and employers’ associations. 


Another major change is in the definition 
of a trade dispute so as specifically to 
exclude controversies over “the employ- 
ment or nonemployment of any person or 
as to whether any person should or should 
not be a member of any trade union,” there- 
by confining the scope of the order solely 
to economic disputes over the terms and 
conditions of employment. 


A third change in language, however, 
rather than in substance, removes the gen- 
eral obligation of employers to observe 
recognized terms and conditions of em- 
ployment, but makes provision for organ- 
izations of employers or unions. represent- 
ing a substantial proportion of those engaged 
in the particular trade or industry in a 
district, to report such an issue involving a 
particular employer to the Minister. 


The shift in emphasis in the new order 
can be detected in the title to Part IT, 
“Voluntary Negotiation and Arbitration,” 
although the specific sections merely repeat 
in substance the provisions of the old order, 
requiring the Minister to refer disputes 
back to voluntary machinery where such 
exists, and making the settlements so ar- 
rived at, including those of the industrial 
court, final and binding upon the parties.” 


Part III of the new order establishes, or 
in reality continues, the tribunal with a 
change of name to the Industrial Disputes 
Tribunal. The time for reference of dis- 
putes by the Minister to the tribunal is, 
however, shortened from 21 to 14 days in an 





effort to expedite the disposition of cases. 
The most important change here is in the 
provision that the Minister shall not refer 
cases to the tribunal, if a dispute has 
resulted in a work stoppage or a substan- 
tial breach of an agreement, should it ap- 
pear to him undesirable to do so. The Min- 
ister is also empowered to direct the tribunal 
to suspend action on a dispute should a 
stoppage or breach occur during its con- 
sideration. These provisions are designed 
to replace the former ban on stoppages by 
more subtle pressures for adjustment. 


The purposes of the new order are thus 
clearly those of promoting voluntary nego- 
tiation, strengthening collective bargaining 
and encouraging the establishment of vol- 
untary arbitration machinery within each 
trade or industry or section thereof. In 
view of the continued existence of the in- 
dustrial court, the question may be raised 
as to why it is necessary for a second tri- 
bunal to exist. The only difference now 
between the industrial court and the tribunal 
is that ex parte reports or submissions may 
be made to the latter, with one party taking 
the other to arbitration, whereas submis- 
sions to the court require the consent of 
both sides. However, since no sanctions are 
provided in the new order, what looks like 
a persisting degree of compulsory arbitra- 
tion in effect marks a return to voluntary 
measures. 


How the new order will work in practice 
cannot yet be predicted. The London Times, 
in a long and thoughtful editorial, expressed 
some misgivings the day after the order 
had been announced. While welcoming the 
removal of the nonenforceable sanctions 
against stoppages and the substitution of 
provisions looking toward a strengthening 
of voluntary adjustment, the editor never- 
theless expressed anxiety lest nonunion 
workers, minority unions and dissident fac- 
tions be left without recourse to any pacific 
means of expressing their grievances, and 
lest the limitations placed on the tribunal’s 
jurisdiction over noneconomic issues force 
reliance upon direct economic conflict as the 
principal arbiter of these questions. In the 
final analysis, however, as the Times pointed 
out, the success of the order will depend 
upon the sense of responsibility of individ- 
ual employers and rank-and-file trade union- 
ists. “Without new efforts to consolidate 


(Continued on page 383) 





“1 As in the old order, awards are to be im- 
plied terms of the contract between the em- 
ployers and workers to whom they apply, the 
remedy for violation being through a suit for 
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breach in the civil courts. One additional rea- 
son for excluding disputes over union affiliation 
lies in the fact that such cases cannot be en- 
forced through suits for breach. 
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Government Seizure 
in Labor Disputes 


By MARIE-LOUISE PATERNOSTER 





THE AUTHOR ANALYZES PAST AND POSSIBLE FUTURE METHODS 
OF HANDLING THE SEIZURE PROBLEM, WITH A VIEW TOWARD 
MAKING SEIZURES A MORE EFFECTIVE AND FAIR DEVICE 





ABOR-MANAGEMENT RELATIONS 

in the United States are based upon a 
belief that collective bargaining can be re- 
lied upon to bring about settlement of dis- 
putes between the parties. Procedures such 
as conciliation, mediation and voluntary ar- 
bitration have been developed to aid the 
parties in reaching a mutually satisfactory 
agreement. In the vast majority of cases 
agreement is reached, with or without these 
procedural devices. There are instances, 
however, when collective bargaining results 
in a stalemate, and strikes or lockouts actu- 
ally take place or appear imminent. What 
is to be done when such a situation arises 
in an industry “affected with the public in- 
terest”? 
- This paper proposes to deal with one pos- 
sible method of resolving such a labor dis- 
pute—governmental seizure. Little will be 
said about whether seizure per se is good or 
bad, because, whether good or bad, it has 
been used as a tactic in the past, and pre- 
sumably will continue to be used in the 
future. Time can be more usefully spent in 
examining past and possible future methods 
of handling the seizure problem, with a 
view toward making seizure a more effective 
and fair device. Therein lies the purpose of 
this paper. 


Definition and Nature 


Seizure can be defined as the “taking 
possession, by the government, of a plant 


or facility for the purpose of meeting 
a temporary emergency which requires the 
continued production or service of the com- 
pany or its employees.”* Note the empha- 
sis on the word “temporary.” Seizure does 
not here imply government nationalization. 
It is expected that when the dispute ends, 
the plant will be returned to the owners. 


‘Emphasis is also put on the emergency 


aspects of seizure; in order to be justified, 
a genuine emergency should have arisen— 
a real threat to public health, safety or, in 
wartime, to war production. As will be 
pointed out later, there has been in the past 
a marked tendency to consider as an emer- 
gency any strike or lockout situation which 
caused a substantial amount of inconven- 
ience to the public. 


Federal seizure is usually carried out by 
presidential order, empowering a member 
of the cabinet, usually the Secretary of War 
or Navy, to take over a plant or facility 
and insure its continued operation. In a few 
instances, the authority has been given to 
the Secretary of the Interior, as in the 1946 
coal mine seizure; the Secretary of Com- 
merce, as in the Montgomery Ward case; 
the Secretary of Agriculture, as in the meat 
processing case; or the Director of the Of- 
fice of Defense Transportation, who oper- 
ated seized railroads and other transportation 
during World War II.? Normally, the work- 
ers return to work as federal employees, al- 
though in the wartime Chicago truckmen’s 
and the postwar New York tugboat oper- 





1Harold S. Roberts, Seizure in Labor Dis- 
putes, p. 4. 


Government Seizure 


? Bertram F. Willcox and Elizabeth Storey 
Landis, Government Seizures in Labor Disputes, 
p. 159. 
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ators’ strikes, military personnel were used 
to get the facilities into operation. 


Alternatives to Seizure 


There are at least nine methods of settling 
industrial disputes. Eugene Gerhart, a Bing- 
hamton attorney, lists these according to 
legal compulsion in the following order: 


(1) Conference between the parties—that 
is, collective bargaining. 

(2) Conciliation. 

(3) Mediation. 

(4) Voluntary arbitration. 

(5) Compulsory arbitration. 

(6) Governmental seizure. 

(7) Governmental ownership. 

(8) Outlawing strikes entirely. 

(9) Making striking treason.* 


That seizure necessarily exerts more com- 
pulsion upon the disagreeing parties than 
compulsory arbitration is debatable. How- 
ever, there can be no doubt that this is a 
strong step for a government to take. /f 
the government is going to seize—and it 
appears that in a few rare instances this 
action is inevitable—then it should do so in 
a manner in which the normal processes of 
collective bargaining and freedom of con- 
tract are interfered with in the least possible 
degree. 


Basis of Powers to Seize 


There are two possible bases for govern- 
mental seizure—a constitutional basis and 
one enacted through legislation. In war- 
time, seizures have been effected through 
the President’s general powers as Com- 
mander-in-Chief of the Army and Navy, as 
well as through specific legislation, includ- 
ing the Transportation Act of August 29, 
1916, the Selective Service Act of 1940 and 
Section 3 of the War Labor Disputes Act.‘ 

In peacetime, there is doubt in some 
quarters as to the power of the President 
to seize a plant. Senator Morse, for exam- 


ple, could find only a remote source of 
presidentia! power in Article II of the Consti- 
tution, This source, Section 3, reads: “... 
he [the President] shall take care that all laws 
be faithfully executed.”*° Senator Taft has 
stated that he does not believe the Presi- 
dent ever had the right to seize, even in 
wartime.° 

A strong source of government power, 
although not necessarily presidential power, 
has been explored by Eugene Gerhart." 
Gerhart believes that the principle of emi- 
nent domain is applicable to labor disputes. 
So long as there is “just compensation” to 
both parties, seizure is permissible, and the 
public interest will prevail, while freedom 
of contract for both parties is preserved. 


Present Legislation 
Dealing with Seizure 


The purely wartime legislation, such as 
the War Labor Disputes Act, went out of 
existence shortly after the end of hostilities. 
The Transportation Act of 1916 continues 
in effect, if one considers a state of emer- 
gency to be synonymous with a state of 
war. Another statute, the Selective Service 
Act of 1948, provides for presidential seizure 
where production is threatened in plants 
producing material for the use of the Armed 
Forces or the Atomic Energy Commission.* 


A third statute dealing with emergency 
disputes in general is the Taft-Hartley Act. 
Title II of this act does not mention seiz- 
ure specifically. Instead, in case of actual 
or threatened strikes or lockouts imperiling 
the national health or safety, a four-step 
procedure is designated—board of inquiry, 
injunction, vote on employer’s last offer 
and discharge of the injunction. After these 
four steps have been taken and have failed 
to bring about a settlement, the President 
reports to Congress, with such recommenda- 
tions as he may wish to make. Presumably, 
any seizure is to take place at this time. 

Only brief mention can be made of the 
state legislation specifically invoking seizure 
as a method of dealing with industrial dis- 





* Eugene C. Gerhart, ‘‘Labor Disputes: Their 
Settlement by Judicial Process,’’ American Bar 
Association Journal, November, 1946, pp. 803-804. 

*The Transportation Act of August 29, 1916, 
for instance, provided that ‘‘The President, in 
time of war, is empowered, through the Secre- 
tary of War, to take possession and assume 
control of any system or systems of transporta- 
tion, or any part thereof, and to utilize the 
Same, to the exclusion as far as may be neces- 
sary of all other traffic thereon, for the trans- 
fer or transportation of troops, war material 
and equipment, or for such other purposes con- 
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nected with the emergency as may be needful 
or desirable.’’ Cited in the report of the Special 
Subcommittee to the Committee on Education 
and Labor on H. R. 73, House of Representa- 
tives, 82nd Cong., 1st Sess., p. 129. 

5 Report of the Committee on Labor and Pub- 
lic Welfare on S. 249, Senate, 8lst Cong., 1st 
Sess., pp. 755-766. 

* Footnote 5, p. 760. 

™ Eugene C. Gerhart, ‘‘Strikes and Eminent 
Domain,’’ 30 Journal of the American Judicature 
Society 116-122 (December, 1946). 

8 See report cited, footnote 4, p. 129. 
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putes, after collective bargaining, mediation, 
conciliation and voluntary arbitration have 
failed. Six states have passed such laws. 
Kansas has a law dating from 1920, but the 
other laws were all passed in the nineteen- 
forties: North Dakota (1943); Virginia, 
New Jersey, Missouri and Massachusetts 
(all 1947). These laws cover essential serv- 
ices, usually defined as fuel, water, electric 
light or power and gas. In addition, the 
Massachusetts law specifically covers food, 
hospital and medical service. The Virginia 
law alone provides for detailed financial ar- 
rangements for compensating both govern- 
ment and establishment for the costs of 
seizure. The remaining five statutes do not 
go into such detail. Procedures vary from 
state to state, but in all cases the intent is 
the same, namely, to continue the produc- 
tion of essential goods and services in cases 
of industrial disputes. 


Seizure During World War | 
and Prior to World War Il 


Only seven federal seizures have been 
recorded during the period of World War I 
and the defense period prior to World War 
Il. Of these, four seizures took place in 
World War I. Only one of these four seiz- 
ures, involving the Smith and Wesson Com- 


pany of Springfield, Massachusetts, involved. 


a labor dispute. The company, which re- 
fused to comply with a War Labor Board 
decision, was seized under Section 120 of the 
National Defense Act of 1916.’ 


The remaining three seizure cases occurred 
during the period from March 19, 1941, to 
January 12, 1942, when the National De- 
fense Mediation Board was in existence. 
In two of the three cases, the company re- 
fused to put into effect a board recommen- 
dation on maintenance of membership. In 
each case the strike was terminated imme- 
diately upon seizure. In the Federal Ship- 
building and Drydock case, the company 
refused to grant maintenance of membership 
even after seizure, and when the plant was 
returned to private ownership after Pearl 
Harbor, the issue was still not settled.” 


Wartime Seizures 


The emphasis which was put on uninter- 
rupted production of goods and services 


needed for the war effort led to a large in- 
crease in the number of seizure cases during 
World War II. Some 50-odd seizures were 
made to get employees and employers to 
continue production. These cases were about 
evenly divided as to employer and union 
noncompliance with War Labor Board orders.” 
The WLB was legally unable to enforce 
compliance with its orders. It tried per- 
suasion and, in rare instances, sanctions 
against the noncomplying parties. Sanc- 
tions included such measures as the with- 
holding of war contracts and priorities and 
the removal of draft deferments and em- 
ployee benefits. Where these sanctions failed 
or could not be applied, plant seizure was 
left “as the only effective means to secure 
compliance.” ” 


Despite the increase in seizure incidence, 
only a small percentage of the 21,000 labor 
dispute cases handled by the WLB resulted 
in seizure: 


“The President or the Director of Eco- 
nomic Stabilization did not direct plant seiz- 
ure in all cases in which the National War 
Labor Board reported noncompliance with 
its orders, and .. . the Board itself in nu- 
merous cases did not even report its failure 
to secure compliance. There were between 
200 and 300 cases in which the War Labor 
Board exhausted all its procedures to secure 
compliance . . . without results, but it re- 
ported only about 75 of these, and in only 
50-odd cases was seizure directed.” ™ 


Presumably, these 50 cases were those in 
which the most harm to the war effort could 
be inflicted by a work stoppage. As the 
war progressed and supplies of war material 
grew more adequate, seizure was not needed 
in all cases.“ 


Before the passage of the War Labor 
Disputes Act in June, 1943, the authority 
of the President to seize establishments was 
based on the war powers of the President 
and on a number of statutes, including the 
Second War Powers Act of 1942, Section 9 
of the Selective Training and Service Act of 
1940, Section 120 of the National Defense 
Act and, in the case of\ transportation dis- 
putes, on the Act of August 29, 1916. The 
WLDA gave very broad\authority to the 
President to seize plants. It specifically in- 
dicated that such seized plants were to be 
returned as soon as practicable to their own- 





® George C. Vietheer, ‘“The Government Seizure 
Stratagem in Labor Disputes,’’ 6 Public Admin- 
istration Review 149 (Spring, 1946). 

” Ludwig Teller, ‘‘Government Seizure in 
Labor Disputes,’’ 60 Harvard Law Review 1021- 
1023 (September, 1947). 


Government Seizure 


u Edwin Witte, ‘‘Wartime Handling of Labor 
Disputes,”’ 25 Harvard Business Review 174 
(Winter, 1947). 

22 Footnote 11, p. 171. 

4% Footnote 11, pp. 174175. 

% Footnote 10, p. 1030. 
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ers, “but in no event more than 60 days after 
the restoration of the productive efficiency 
thereof prevailing prior to the taking,” The 
terms of employment were to remain the 
same, unless application was made to, and 
approved by, the WLB or unless the cause 
of the stoppage had been employer non- 
compliance with a previous WLB order. 


The breadth of the authority given the 
President can be seen in the interpretation 
of the act given by the Attorney General. 
When the President asked the Attorney 
General to interpret the meaning of produc- 
tion as used in the act, the interpretation 
was made to include “all essential steps in 
the preparation, manufacture, assembly, 
maintenance, storage, repair, transportation 
and distribution of articles or materials.” ” 
This interpretation was made at the time 
of the Montgomery Ward seizure, and the 
Attorney General went on to justify that 
seizure, stating that “Unless the civilian 
economy is to be dismissed as unimportant, 
or unless we are to assume that only part 
of the country and not all of it is at war, 
this was an emergency situation.” When 
the Ward case was brought to court, the 
district court held that production does not 
include distribution. The circuit court re- 
versed this decision, however. 


The validity of the War Labor Disputes 


Act was upheld by the United States 
Supreme Court in the case of U. S. v. United 
Mine Workers. Here the Court upheld 
the “right of the Federal Government in 
time of war and under authority of a con- 
gressional enactment (the War Labor Dis- 
putes Act) to seize an industry stalled by 
a work-stoppage where, as in the case of 
coal mines, such industry is vitally neces- 
sary to the national health and economic 
well-being. ai 


A significant decision, based on a war- 
time seizure, was rendered in April, 1951, 
in the case of U. S. v. Pewee Coal Com- 
pany, Inc. Here the Court answered two 
questions: First, it found that there had 
been a real seizure by the government. Sec- 
ond, and more important, the Court said 
that the United States, in seizing, became 
liable under the Constitution to pay just 
compensation, including the bearing of oper- 
ating losses incurred during the period of 


government operation. This decision was 
made by a five-four decision. Justices 
Black, Frankfurter, Douglas and Jackson 


‘ concluded that “Like any private person or 


corporation, the United States normally is 
entitled to the profits from, and must bear 
the losses of, business operations which it 
conducts.” They added that “it is im- 
material that governmental operation re- 
sulted in a smaller loss than Pewee would 
have sustained if there had been no seizure 
of the mines.” ” 


Justice Reed, concurring in this particu- 
lar decision, nevertheless declared that 
‘it is impossible for me to accept the 
view that the ‘taking’ in this case requires 
the United States to bear all operating 
losses,” believing that the principle “would 
lead to disastrous consequences where prop- 
erties necessarily taken for the benefit of 
the Nation have a long record of operating 
losses .... Losses or profits on the tempo- 
rary operation after the declaration or judg- 
ment of taking are factors to be taken into 
consideration in determining what is just 
compensation to the owner.” The govern- 
ment ought to be responsible for only those 
losses which were directly incurred by gov- 
ernment acts. 


The four remaining justices — Burton, 
Vinson, Clark and Minton—dissented, de- 
claring that there was no ground for the 
recovery of damages. “The court has not 
found that the plaintiff [company] could 
have operated its mine without making the 
concessions directed by the WLB, nor has 
it found what the losses to the plaintiff 
would have been if the government had not 
intervened and the strike had continued.” * 


The significance of this decision lies in its 
possible applicability to future seizure cases. 
If the court continues to feel this way, fu- 
ture seizures by the government will re- 
dound to the benefit of the employer— 
especially the employer who habitually loses 
money. There will be a real incentive for 
such an employer to refuse settlements so 
that his plant will be seized, and the losses 
borne by the government, not by him. If 
there are profits, and the courts should 
judge that just compensation equals profits, 
then there wil! be no. disadvantage for any 
employer in having his plant seized. 





% Public Law No. 89, 78th Cong., 1st Sess., 
S. 796 (June 25, 1943). 

6 “‘President’s Plant Seizure Powers: Inter- 
pretation by Attorney General of War Labor 
Disputes Act,’’ 12 Labor Relations Reference 


Manual 2207 (1945). 
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Postwar Seizures 


“There were no cases of seizures after 
V-J Day because of the failure of employees 
to comply with orders of the War Labor 
Board, although there were seizures in 
strike cases.”* The WLDA continued in 
effect until June 14, 1946, because the Presi- 
dent did not proclaim the end of hostilities 
until December, 1945. With the end of the 
war, the effectiveness of governmental seiz- 
ure diminished substantially. Eight seizures 
took place during the period from V-J 
Day, in August, 1945, to June, 1946. In 
three of these eight seizures, the railroad 
and bituminous coal mines seizures, both 
of which took place in May, 1946, and in 
the New York Harbor tugboat strike, the 
strikes continued after seizure. In a fourth 
instance, the meatpacking company seizure, 
the strikers were extremely reluctant to re- 
turn to work.” 


Because of these signs of weakening gov- 
ernment control, an attempt was made to 
limit seizures to cases where there was im- 
mediate public danger. President Truman 
did not order seizure in the General Motors 
strike in 1946, despite “a flood of political 
pressure” ™ to do so. Nor did seizure take 
place during the steel and telephone strikes 
in 1947. 


Since the passage of the Taft-Hartley 
Act, a number of seizures have taken place. 
One of the most important of these is the 
railroad seizure which took place under 
Executive Order No. 10155 on August 25, 
1950.* Description of this seizure serves 
as a good illustration of the mechanics and 
administrative aspects of seizure in general. 


When the executive order for seizure was 
given, 199 railroads became the possession 
of the United States Government. The 
duty of directing the government operation 
was given to Karl Bendetson, Assistant 
Secretary of the Army. This duty is in 
addition to his regular duties. By his own 
testimony, Bendetson has no direct past ex- 
perience with railroad operations.” 


After seizure, seven regions were estab- 


lished throughout the country. Each region 
is headed by an Army colonel recalled to 
active duty. These men, in civilian life, are 
all railroad presidents, as the following list 


indicates: Southeast region—president of 
the Southern Railway Company; Roanoke, 
Virginia region—president of the Norfolk 
& Western Railway; Allegheny region— 
president of the Baltimore & Ohio Railroad; 
Eastern region—president of the New York 
Central Railroad; Central-western region— 
president of the Chicago, Rock Island & 
Pacific Railroad; Northwestern region— 
president of the Northern Pacific Railroad; 
Southwestern region—president of the Saint 
Louis, San Francisco Railway Company. 


The assistants to these directors are also 
railroad officials, usually vice-presidents. 
No high personnel of the railroad brother- 
hoods serve as government managers or 
assistants, or in any other official capacity, 
in any of the regions. 


When questioned, Bendetson declared that 
he does not consider the seizure a mere 
token seizure, because the railroads were 
under orders not to make any changes with- 
out approval of the government. Bendetson 
himself felt that there should be some up- 
ward revision of wages, so he requested 
and obtained approval for an increase from 
the White House. After consultation with 
John R. Steelman, who was trying to medi- 
ate the dispute at the same time, Bendetson 
chose as the figure for the wage increase a 
wage less than the highest the carriers 
had offered, thinking this would “induce 
both sides to compose their differences.” 


Senator Morse, during some sharp ques- 
tioning of Mr. Bendetson, suggested that 
instead, the action made it harder for the 
union heads to convince their members that 
they were pursuing the right céurse of ac- 
tion. The Senator stated that in private 
business the unilateral giving of a wage 
increase during negotiations would consti- 
tute an unfair labor practice. 


Senator Morse made the point that “Seiz- 
ure itself has been used as an explanation 
for non-action on the part of the carriers in 
regard to handling on-the-job labor prob- 
lems and grievances and personnel rela- 
tions.” Despite his noncommittal reply that 
he wasn’t aware of this, Mr. Bendetson later 
stated that his office would not, even if it 
had sufficient staff, enforce or review a 
Railway Adjustment Board order which a 





2 Footnote 11, p. 173. 

% Footnote 10, pp. 1031-1040. 

*% Joseph L. Miller, ‘‘Disputes That Create. a 
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search Association, Proceedings of First Annual 
Meeting, p. 96. 
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particular carrier had refused to enforce. 
Instead, reliance would have to be placed 
upon the established grievance procedure. 
(The aggrieved employee, in this case a 
discharged conductor, would have to go to 
court. There could be no strike on the part 
of fellow employees to enforce the award 
ordering his reinstatement. Under such 
circumstances, employees might naturally 
conclude that the government was in collu- 
sion with the carriers.) 


Senator Morse posed a key question to 
Mr. Bendetson: If he were a railroad pres- 
ident, would he rather: see seizure or a 
strike, in the light of government operation 
as Bendetson himseif had described it? 
After first stating that he would rather see 
collective bargaining continue, Mr. Bendet- 
son finally admitted that, as of the date 
of the hearing, the carriers had not been 
hurt at all by government seizure. 


Senator Morse declared that “as far as 
I am concerned, there can be no ques- 
tion about the fact that the carriers have 
been sitting pretty ever since seizure 
started. They have nothing to lose by it. 
The longer the Government seizes, the 
weaker the brotherhoods become : 
within their rank and file, and the stronger 
the carriers become in forcing the accept- 
ance of a settlement that they would never 
get by with ... if they were confronted 
with economic action. ... I think 
we have had demonstrated here again how 
unsound it is to have the government step 
in with seizure when one party knows per- 
fectly well that it is not going to be to its 
economic detriment to have the Govern- 
ment seize it.” ’ 


At the conclusion of Mr. Bendetson’s 
testimony, the Senator again declared that 
“very dangerous precedents [were] involved. 
We ought to get this case out of the White 
House into private arbitration very quickly.” 


Preparing for Future Seizures— 
Principles and Basic Criteria 


In considering any plan for dealing with 
strikes that create a national emergency, 
certain basic criteria must be kept in mind. 


Any legislation must be kept within the 
due-process and just-compensation provi- 
sions of the Fifth Amendment. In addi- 
tion, even though the right to strike may 
not be an absolute one, when strikes arise 
in certain industries vital to the national 
health and safety, no employee of one of 
these industries should “be compelled to 
work for a private company’s profit while 
it is under public control by the Govern- 
ment.” ™ Even under wartime seizure, indi- 
vidual employees were allowed to quit work 
whenever they did not agree to the terms 
of employment in a seized plant. It is 
unthinkable that any legislation would ever 
require this involuntary, individual servitude. 


The role of the seizing agency is another 
critical point in preparing for future seiz- 
ures. Since the Krug-Lewis agreement in 
1946, there has been a marked trend against 
any unilateral agreements made between 
the seizing agency and one of the dis- 
putants. The Twentieth Century Fund, 
in its pamphlet entitled Strikes and Demo- 
cratic Government, maintained that “in no 
case should the government’s operating 
agency be authorized to fix terms and 
conditions of employment after seizure by 
unilateral negotiations with either the em- 
ployer or the employees.”* An additional 
reason against agreements such as the 
Krug-Lewis agreement is that “the gov- 
ernment may have difficulty in imposing 
on the owners liability for the benefits given 
to the workers.”™ If, on the other hand, 
the government puts in its own fair wages “it 
tends to put pressure on both sides some- 
what equivalent to compulsory arbitra- 
tion.” Hence, if the governmental seizing 
agency is to remain impartial and maintain 
the status quo regarding wages and working 
conditions, the employees who have lost 
the right to strike must be compensated by 
having more than a token seizure.” The 
company must not continue to keep the 
profits, while the government bears any 
losses, as has happened too frequently in 
the past. The company must receive just 
compensation for the seizure, but just com- 
pensation does not automatically equal 
profits. In considering compensation, recog- 
nition must be made of the amount of money 





* Footnote 7, p. 120. 

% Page 31. 

2” Footnote 10, p. 1049. 

%® Footnote 2, p. 175. 

%t Willcox and Landis point out that a dual, 
legal character exists in seizure. The funda- 
mental policy of the seizing agency must be to 
encourage free collective bargaining by having 
a genuine government ownership—that is, by 
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seeing to it that neither employer nor employees 
are favored by government seizure. On the 
other hand, in day-to-day administration, opera- 
tion will continue for the most part according 
to private management standards—that is, pri- 
vate benefit systems should be continued, taxes 
paid, the status of existing contracts continued, 
suits may be made against the company, etc. 
See footnote 2, pp. 166-181. 
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which would have been taken in had pro- 
duction been cut off due to a strike. 


One dissenter to the need for the seizing 
agency to remain impartial has been George 
W. Taylor. At the first annual meeting of 
the Industrial Relations Research Associa- 
tion, Taylor declared that the seizing 
agency’s “first obligation is to at- 
tempt to mediate between the union and 
the employer. If the employees 
individually refrain from work until their 
claims have been disposed of, and if a re- 
sumption of production is of overwhelming 
importance, the government operating 
agency may have no alternative but to con- 
summate a labor agreement with the union.” * 

Those who agree that seizure is prefer- 
able to some other forms of governmental 
intervention in emergency strikes are split 
into two camps on the question of whether 
or not there should be a _ general-seizure 
statute. Ludwig Teller, in 1947, declared 
that a federal statute “would do much to 
clarify both the extent of the federal author- 
ity to seize and the legal incidence of seiz- 
ure.” Since then, however, he has changed 
his mind. 

Senator Morse, who in 1949 introduced 
an amendment to the Thomas bill amend- 
ing the Taft-Hartley Act, is considered 
generally to be an advocate of a general- 
seizure statute. His amendment to the 
Thomas bill sets forth specific procedures 
to be followed in case of seizure. How- 
ever, even Senator Morse makes it quite 
plain that he is in favor of a case-by-case 
treatment of seizure by Congress. He 
states that: 


“T wish to say that I do not think there 
is any completely satisfactory legislation 
which can be passed for the handling of 
emergency labor disputes. The problem, 
because of its very nature, is one which for 
the most part lies outside the field of legis- 
lation. We are dealing with a 
subject which can be treated only on a 
case-to-case basis.” ™ 

The amendments which he proposed en- 
abled the President to seize, unless Congress 
passed a specific act within ten days after 
presidential recommendation to Congress of 
a state of emergency. 

Among those who have declared them- 
selves to be in favor of only a case-by-case 


treatment of seizure are William Davis, 
chairman of the War Labor Board; William 
J. Isaacson, general counsel, Amalgamated 
Clothing Workers; the Twentieth Century 
Fund’s Labor Committee; Senator Taft; and 
George W. Taylor. These men feel that 
“government must keep the parties guessing 
as to whether or not it will allow a strike 
to take place.”™ Peter Seitz, director of 
industrial relations, Department of Defense, 
summed up the arguments in favor of this 
“uncertainty” method of inducing settle- 
ment when he declared: 


“It is an axiom in the business of suc- 
cessful dispute handling by government 
officials that the representatives of dispu- 
tants must not be permitted to know, in 
advance, whether the government will act 
to protect the public interest, at what time, 
and in what way. When they are in pos- 
session of this information they consider 
the sanctions to be applied and decide 
whether they or their opposite numbers 
will be advantaged or disadvantaged .... 
Their decision has nothing to do with the 
equitable settlement, in the public interest, 
of a labor dispute. Injunctions and seiz- 
ures become mere tactics in labor-manage- 
ment warfare.” * 


Ludwig Teller, who had been a proponent 
of a federal statute but changed his mind, 
and now is in favor of a case-by-case treat- 
ment, declared in 1949 that: 


“I find from my experience that collec- 
tive bargaining takes place most effectively 
when all avenues have been exhausted. 
When the conciliator has gone his way, 
and the fact-finding group has departed, 
and the strike is about to take effect, and 
the employer or the union has to 
make up its mind, collective bargaining 
often for the first time takes place.” 


Proposals for Future Seizures 


of proposing a 
seek 


The most direct way 
change in seizure procedure is to 
Congressional enactment of legislation deal- 
ing with the subject. Accordingly, many 
amendments to the national emergency 
provisions of the Taft-Hartley Act have 
been suggested. None of these amendments 
has been passed by both houses of Con- 
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gress, a major factor probably being the 
fact that too many possible amendments 
were suggested. 


Title III of the Thomas bill, amending 
the Taft-Hartley law, did not contain spe- 
cific seizure provisions. The Taft-Smith- 
Donnell amendments to the Thomas bill 
provided that any time after issuing a 
proclamation of emergency in the case of 
a dispute in an essential industry, the Presi- 
dent might submit the case to Congress. 
If the dispute continued after the report 
of the emergency board, the President must 
submit the case to Congress—which pre- 
sumably would pass a seizure law if the 
situation warranted it. 


The Ives amendment to the Thomas bill 
was very similar to Title III of the Thomas 
bill, except in Section 303, where it resem- 
bled the Taft-Smith-Donnell amendments. 
The Ives amendment, in turn, was amended 
by the Douglas-Aiken amendments. This 
measure authorized the President to take 
possession of a plant or facility if he found 
that either party failed to observe the terms 
and conditions set forth in the presidential 
proclamation of a state of emergency. If 
seizure took place, the status quo in wages 
and other working conditions must be 
maintained. Provision was made for just 


compensation, as in the Morse amendment. 


The amendment to the Thomas bill pro- 
posed by Senator Morse was more specific 
than most of the other amendments. It 
provided that the President must submit a 
dispute to Congress if a strike or lockout 
continued after the presidential declaration 
of emergency. If Congress passed a seizure 
statute, the government operating agency 
was fdrbidden to enter into negotiations 
with either disputant to alter conditions of 
employment, unless Congress or the emer- 
gency board so recommended. One of the 
most important parts of this amendment 
was its specific directive that in determin- 
ing just compensation, the compensation 
board was to keep in mind the value of the 
enterprise had the dispute continued. In 
other words, just compensation was not 
to be construed as automatically equal- 
ling profits. 


These amendments indicate varying ap- 
proaches to the particular problems: Who 
shall do the seizing? When? Shall it be 
the President who acts first and then goes 
to Congress? Or shall the President first 


What is 
How 


approach Congress for authority? 
to be the role of the seizing agency? 
is just compensation to be provided? 

The problem of strikes in essential indus- 
tries seems to have provided a fertile field 
for experimentation by college professors. 
In some cases imaginations have run wild. 
Examples of proposals derived under such 
circumstances are to be found in the non- 
stoppage and statutory-strike plans. 

The nonstoppage strike is the creature of 
George W. Goble, professor of law at the 
University of Illinois. Goble proposes that 
an amendment to the Wagner Act be made, 
permitting nonstoppage agreements to be 
written into collectively bargained contracts. 
[Editor’s note: see Mr. Goble’s article, 
“The Nonstoppage Strike,” in the Feb- 
ruary, 1951 issue of the JournNaL.] Under 
the terms of this agreement, normal col- 
lective bargaining would proceed until the 
point of striking. Then either party would 
apply to the National Labor Relations 
Board for a “nonstoppage strike order.” 
From that point on production would 
continue, but all salaries and wages would 
be reduced 25 per cent (a figure which 
could be changed if experience warranted 
it). No dividends would be declared, and 
no strike benefits would be paid. The com- 
pany would retain enough money to pay 
interest, taxes, accrued debts and current 
expenses, and it would not lose its good 
will. The union members would continue 
to receive wages. The relative power of 
both company and union would remain 
constant, but the power of both sides to 
injure the public would be reduced. 

The 25 per cent of payroll mot paid out 
would be held in a separate fund by the 
National Labor Relations Board. If set- 
tlement was reached within 90 days, this 
money would be repaid. If agreement was 
not reached within 90 days, this money would 
be forfeited to the United States Treasury. 
This forfeiture, according to Goble, would 
be a powerful inducement to settle before 
the ninety-first day. 

Republican Congressman Harold H. 
Velde of Illinois has introduced an amend- 
ment to the Taft-Hartley Act embodying 
this “nonstoppage strike plan.” * 

A similar proposal is the statutory strike, 
suggested by LeRoy Marceau and Richard 
A. Musgrave. Legislation is envisaged 
permitting a union under certain circum- 





*% The Pattern Makers’ League of North 
America has this to say about the plan: ‘‘Our 
Institutions of Higher Learning always come up 
with the biggest and best in human stupidity. 
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stances to call a “statutory” strike. Again, 
production would continue, but “the com- 
pany would be required to pay out (for 
all work performed) at a rate so high that 
the company would stand in the same 
profit-and-loss position in which it would 
have stood had the work stoppage gone 
ahead, and the workers would receive a 
rate so low that, in actual fact, they would 
be under the same economic pressure that 
a strike would exert.”” The difference 
between these rates would be established 
in a trust fund. 


At this point agreement between the two 
authors ended. Marceau suggested the 
possibility of using the trust fund for retro- 
active payments. Musgrave disagreed, be- 
lieving ‘that this temporary deferment of 
income would give the company an advan- 
tage. Marceau countered with the state- 
ment that such a provision would make the 
statutory strike more acceptable to labor 
and management. 


Both authors agree that the plan might 
be unconstitutional. They say, however, 
that if their plan is found to be practicable, 
the Constitution could be amended. 


Other proposals for solving the problem 
of strikes in essential industries have come 
from Sumner Slichter, the economist. In 
an article for the New York Times, Slichter 
suggests six possible solutions. Of these, 
two are relevant to this discussion. The 
first of these is to “Provide the Govern- 
ment with special emergency powers for 
dealing with strikes which imperil the public 
health, public safety, or the general wel- 
fare.” The President should declare a 
state of emergency and require unions to 
rescind strike orders. Slichter suggests 
that the union should discipline its own 
members who refuse to return to work. A 
union which fails to order its members 
back to work “should be required to show 
cause why it should not be deprived of its 
bargaining rights in the affected plants 
until such time as it shows that it has be- 
come a responsible organization.” “ 


The second solution proposed is to de- 
prive employees in essential industries of 
the right to strike and provide them with 
a special status. Unions should not be eligi- 
ble to represent employees unless their 
constitution prohibits strikes. Employees 
should be guaranteed periodic annual wage 
reviews, more liberal pensions, vacations, etc. 


Slichter suggests, however, that “the man 
in the street” is more willing to give the 
emergency powers to the government than 
to concede special status to employees in 
essential industries. 


Conclusions 


Future seizures may be based on specific 
Congressional action for a particular seiz- 
ure or they may be covered by a general- 
Seizure statute. The first method would 
introduce an element of uncertainty. Rather 
than face the possibility of a rigorous, thor- 
ough and genuine seizure (as opposed to 
seizure in name only, as in the railroad 
case), the disputants may prefer to reach 
agreement between themselves. 


A general-seizure statute would not in- 
troduce this uncertainty. It could conceiv- 
ably, however, clarify seizure and provide 
for a greater equalization of penalties in- 
flicted upon both sides. Seizures in the 
past have generally operated to the advan- 
tage of the employer, with the government 
bearing operating losses while the compa- 
nies received the profits as their “just com- 
pensation.” Just compensation, the fair 
rental value for the property, need not auto- 
matically equal profits however. As Sen- 
ator Morse suggested in his amendment to 
the Thomas bill, in determining just com- 
pensation, recognition should be made of 
the losses which would have accrued had 
production been cut off by a strike. 


Whether or not specific- or general- 
seizure statutes are enacted, certain aspects 
of seizure must be kept in mind. Seizure is 
to be a temporary government ownership, 
not a step towards nationalization. Asa 
method of settling industrial disputes, seiz- 
ure must be designed in such’a way that 
it will interfere in the least possible degree 
with collective bargaining between the par- 
ties. The seizing agency should not be 
allowed to negotiate a contract with either 
of the disputants. Wherever possible, the 
status quo in wages and working conditions 
should be maintained. 


The real test of seizure is its infrequency 
of use—the less seizure for which there is 
need, the more likely are the chances that 
settlement is being reached through free 
collective bargaining. Seizure must be re- 
sorted to only when a genuine threat to 


(Continued on page 369) 
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Health and Welfare Plan Regulation 
Issued for Construction Industry 


The steps for gaining approval of health 
and welfare plans in the constrtiction indus- 
try were outlined recently by the Construc- 
tion Industry Stabilization Commission in 
its Regulation No. 2. The commission’s 
new regulation follows closely the general 
principles set forth in General Wage Regu- 
lation 19. 

Prior approval by the commission is 
needed before the employer can make any 
payments toward such benefits or before 
he increases: his present rate of payments. 
Plans will ordinarily be approved where 
the employer’s contributions do not exceed 
“7.5 cents an hour for each hour worked 
by his employees in the job classifications 
covered by the plan,” provided, however, 
that (1) only present or retired employees, 
their spouses and dependent children under 
19 are covered by the plan, and (2) the 
benefits to be paid are limited to one or 
more of the following: temporary disability; 
hospital expense; surgical expense; medical 
expense; and group life insurance and acci- 
dental health and dismemberment benefits. 

Other criteria concerning area practices, 
filing applications for approval, notification 
of approval by the commission and their 
effect in relation to wage rate increases are 
also covered in the new regulation. 


Employers Allowed Greater Freedom 
in Keeping Pay Relationships 
Distribution of the aggregate fund for 
adjustments in salaries and other pay of 
employees, as computed under the author- 
ized, percentage-increase outline in Section 
2 of General Salary Order No. 6, need no 
longer be made first to foremen and super- 
visors. That is the gist of the Salary 
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Stabilization Board’s recent Amendment 
No. 2 to Section 4 (a) of GSO No. 6. 
Prior to the amendment this section pro- 
vided that the employer could grant in- 
creases from this fund only if he first 
applied that amount of the fund necessary 
to maintain historical or customary differ- 
entials between the pay of his foremen and 
supervisors and the employees they super- 
vised. Now, however, if the employer finds 
that the customary differentials existing 
between these groups have not been re- 
stored by such increases from the fund, he 
cannot file an application with the Office 
of Stabilization for increases in the com- 
pensation of foremen and supervisors. 


SSB Agrees to Cede 
Certain Cases to WSB 


The Salary Stabilization Board has agreed 
to turn over certain cases within its juris- 
diction to the Wage Stabilization Board 
under the terms of a new WSB resolution. 
Set forth in the recent release are the pro- 
cedures to be followed in processing a 
request for the transfer of jurisdiction from 
the salary board to the wage board. 

The first step requires the WSB to sub- 
mit any such request to the SSB. The 
salary board will then decide whether it will 
transfer the jurisdiction over the employees 
covered by this request to the WSB. If it 
decides to make the transfer, the wage 
board will approve the request in turn only 
if the following conditions are met: 

(1) All top management and corporate 
officials subject to SSB jurisdiction are 
excluded. 

(2) A majority of the employees con- 
cerned fall under WSB jurisdiction. 


(3) For a period of at least five years, 
there must have been a “well-established” 
practice whereby adjustments given em- 
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ployees under SSB jurisdiction have been 
directly related to those given groups sub- 
ject to the jurisdiction of the WSB. 


(4) The company agrees to treat all em- 
ployees in that group as being subject to 
WSB jurisdiction. 


In addition, the release points out that 
the transfer does not mean that companies 
may treat such employees as a single unit 
in making adjustments under WSB regula- 
tions unless that treatment is “best adopted 
to preserve contractual or historical prac- 
tices.” Even in this case, however, union- 
ized employees may be combined in such 
a unit with those employees previously 
under SSB jurisdiction only if the union, 
or unions, consent. 


Minors Excluded from Meat Packing 
Jobs Under FLSA 


The Secretary of Labor recently outlined 
a number of occupations in meat packing 
and slaughtering houses and _ rendering 
plants which are “particularly hazardous” 
and “detrimental” to the health or well- 
being of youths under 18. These jobs are 
consequently closed to minors in accordance 
with Hazardous Occupations Order No. 10, 
issued under the Fair Labor Standards Act. 
It becomes effective on May 8. 


Separate departments that slaughter or 
process poultry, rabbits and small game are 
not affected by this order, nor are retail 
or service establishments that do no slaughter- 
ing. 

Some of the jobs “outlawed” to young- 
sters include those on the “killing floor” or 
in the “curing” or “hide” cellars, boning 
occupations, operation of power-driven, 
meat-processing machines and jobs involv- 
ing the recovery of lard and oils and the 
pushing, dropping, hand-lifting or hand- 
carrying of animal carcasses. 


Employers Must Keep Themselves 
Informed of WSB Regulations 


Employers are obligated to keep them- 
selves informed about Wage Stabilization 
Board regulations—that is the ruling of the 
three-member National Enforcement Com- 
mission of the WSB in upholding the de- 
cision of its regional board in the J. D. 
Hedin Construction Company case. However, 
it did reduce certain sanctions imposed on 
the company by the regional commission. 


Wages . . . Hours 





Recent Appointments 


Construction Industry Stabilization Com- 
mission.—Duncan Campbell was named by 
the WSB to replace Joseph Shister as a 
public member on: the commission. For- 
merly, Mr. Campbell had been a mediator 
with the Public Works Administration and 
chief mediator with the Federal Works 
Agency. Mr. Shister will return to the 
faculty of the University of Buffalo. 

Another change in the commission in- 
volved the appointment of Laurence E. 
Seibel as an alternate public member in 
addition to his present duties as executive 
director of the commission. 





The respondent, a construction company, 
had contracted with the Veterans’ Admin- 
istration for the construction of a hospital. 
Part of the work involved the services and 
employment of journeymen bricklayers, the 
first of whom were hired in July, 1950, at 
the rate of $2.75 per hour. In March, 1951, 
the company raised the rate to $3 an hour, 
but reduced it again to $2.75 in November 
of 1951. Consequently, the company paid 
the bricklayers at the rate of $3 per hour 
from ‘the end of February, 1951, to Novem- 
ber, 1951. 

The complaint alleges that the company 
violated the “lawful rate of $2.75 per hour 
wage rate for bricklayers in the City of, 
Ann Arbor” when it granted the raise in 
March. 

General Wage Stabilization Regulation 
No. 1, effective as of January 26, 1951, pro- 
vided that no employee shall be paid at a 
rate in excess of that rate at which he was 
paid on January 25, 1951, unless his em- 
ployer received prior approval of the wage 
board or was permitted to do so by subse- 
quently adopted “self-administering” regu- 
lations of the board. No regulations 
subsequent to GWSR 1 (the “freeze 
order”), however, permitted pay raises in 
excess of January 25, 1951 rates, without 
prior approval. 

Although the employer alleges that in 
conversations over the phone with a WSB 
employee he was told he could pay a 10 
per cent increase, he does admit that he 
never made written application for “prior 
approval or authorization” of the wage 
board. Consequently, the WSB National 
Enforcement Commission found that the 
employer had not procured the required 
wage board approval and therefore certified 
the Bureau of Internal Revenue to disallow 


351 





for income tax deduction purposes a sum, 
which represents the total of (1) the excess 
wage payments made in excess of the $2.75 
rate from the end of February, 1951, to 
July 25, 1951 (when a $3 rate was author- 
ized) and (2) one half of the entire amount 
paid to the bricklayers between July 26, 
1951, and November of 1951.—J. D. Hedin 
Construction Company, EmMercency Lapor 
Law Reports { 40,034 (1952). 


Let Written Rulings Only 
Be Your Guide, WSB Cautions 


In a violation case somewhat similar to 
the Hedin case described above, the Wage 
Stabilization Board’s National Enforcement 
Commission held that employers may not 
rely upon oral rulings of the wage-hour 
offices as defenses to violations of the 
board’s stabilization program. 


Again in this case the employer, the 
Keegan Steel Fabricating Company, had 
consulted the local office of the wage board 
and was told by an authorized person that 
he could grant his proposed increase with- 
out prior approval. On the basis of that 
oral authorization, he put through the in- 
crease and then reported it to the local 
Wage and Hour Division office. The same 
persons in that office who had previously 
approved the increase orally now signed a 
statement to the effect that the increase had 
been properly granted under Section 1 of 
General Wage Regulation 6. A few months 
later, however, the local wage-hour office 
notified the employer that he had violated 
the act by granting the increase. 


The regional commission dismissed the 
complaint. The national commission held, 
on the other hand, that the regional com- 
mission cannot consider extenuating cir- 
cumstances in processing violation cases 
and that employers may not “rely upon an 
oral statement in justification for granting 
an increase in contravention of a regulation 
of the Wage Stabilization Board.” “This is 
all the more true,” it continued, “since the 
Wage Stabilization Board has established 
a procedure whereby an employer may pro- 
cure a written ruling as to whether he may 
grant an increase.”—Keegan Steel Fabricat- 
ing Company, Emercency Lasor Law Re- 
Ports { 40,031 (1952). 


Court Clarifies FLSA Coverage 
of Off-the-Road Employees 


If you work on materials that are used 
in the repair and maintenance of interstate 
roads, you are entitled to the protection of 
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the Fair Labor Standards Act; however, if 
those materials are used instead in the 
construction of new roads, you are not 
entitled to such protection. That is the rul- 
ing of the United States Court of Appeals, 
Third Circuit, in its first appellate decision 
on this point. 


The company in this case not only pro- 
duces but applies a bituminous material 
used in the repair and upkeep of interstate 
highways. Most of its off-the-road em- 
ployees (mixers, firemen, watchmen, etc.) 
work in excess of 40 hours per week but 
are not paid overtime wages. The admin- 
istrator therefore brought this action to 
enjoin further violations of the act’s over- 
time-pay requirements. 


The employer contends that its off-the- 
road workers are not covered by the act. 


Since, however, the court found that 
“none of Alstate’s [the employer] work on 
interstate facilities involved original con- 
struction, and that there was no segregation 
of work performed by the off-the-road em- 
ployees,” it ruled that the employees are 
entitled to the full benefits of the act.— 
Tobin v. Alstate Construction Company, 21 
Lapor Cases § 66,868. 


Vacation Pay from Defunct Com- 
pany Depends on Union Contract 


A company found it impossible to con- 
tinue business because it was being oper- 
ated at a loss. May its employees collect 
pay for vacation time accumulated at that 
time? The answer lies in the provisions of 
the union contract, according to the Mich- 
igan Supreme Court. 


The union contract in this case provided 
that employees shall be entitled to a vaca- 
tion (1) if they have worked at least six 
months since December 1, 1946, and (2) if 
they were on the company’s seniority list 
on December 1, 1947. The company closed 
its doors in September, 1947. 


The employee contended that the com- 
pany’s voluntary cessation of business can- 
not deprive him of his earned vacation pay. 
In support of his contention he relied on 
In re Wil-Low Cafeterias, Inc., Kaftan v. 
Siegel (111 F. (2d) 429) in which vaca- 
tions were given for six months’ work com- 
pleted during the months of June through 
September. The court found in this case 
that the discharged employee was entitled 
to the vacation pay because he met the two 
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qualifying requirements of the union con- 
tract: (1) that of completing six months’ 
employment, and (2) that of concluding 
those six months during the months of June 
through September. 


In the present case, however, the court 
pointed out that only one of the contract’s 
qualifications was met—that is the first, 
which required at least six months’ work 
since December 1, 1946. The second re- 
quirement providing that employees must 
be on the seniority list on December 1, 1947, 
was not met however; therefore, no vaca- 


tion pay was due.—Treloar v. Steggeman, 
21 Lasor CAseEs { 66,860 (S. Ct. Mich., 1952). 


WSB Investigation Sought 


A full and complete investigation of the 
Wage Stabilization Board is sought by 
House Resolution 532. The resolution, as 
amended by the House Rules Committee, 
would permit such an investigation to be 
made by the House Committee on Educa- 
tion and Labor. It was placed on the House 
Calendar and was to be considered on 
April 24. 





THE DEVELOPING LAW—Continued from page 310 





Board findings only where the courts 
“would tend to reach the same conclusion 
on the basis of all the evidence.” But when 
one reads on and thinks further, the asser- 
tion seems sound. 


For a court which must take “more 
responsibility for the reasonableness and 
fairness of Labor Board decisions than 
some courts have shown in the past’—to 
use the Justice’s own words—can con- 
scientiously operate under this direction 
only on the basis of its own conceptions 
of fairness. Fairness is a subjective con- 
cept, or it is nothing at all. This is not to 
say that many people cannot react similarly 
to the same record facts; but it is to say 
that what may seem fair to the Board will 
not necessarily always seem fair to judges 
sitting in review, and vice versa. Further, 
the Justice’s qualification to the effect that 
“more” responsibility must be assumed 
than “some” courts have shown does not 
substantially change or qualify the duty of 
the courts. Who is to know what is “more” 
responsibility than “some” courts have 
shown? If the new standard is to have 
practical significance, if it is to involve 
conscientious effort on the part of review- 
ing judges, those judges must simply do 
the hard work of coming to a decision on 
the basis of their own efforts as to the fair- 
ness of the Board findings which they are 
analyzing. At bottom, judges may con- 
scientiously affirm a Board finding when 
only two situations exist: (1) the Board 
finding fully accords with that which the 
judges would independently reach; or (2) 
the facts are so nearly balanced that the 
judges feel strongly only that the decision 
is a confoundedly difficult one to reach. It 
is naive to assume that as a practical matter 
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anything other than a subjective operation 
underlies both situations, and certainly the 
second one, which is the one which will 
cause the most trouble. 


There is no doubt that Mr. Justice 
Frankfurter was generally aware of this 
practical consequence of his opinion. He 
recognizes that circuit courts must and will 
differ with and reverse the Board in circum- 
stances where others, including the Supreme 
Court, would agree with the Board and 
disagree with the circuit courts. Further- 
more, his opinions in Universal Camera and, 
especially, Pittsburgh Steamship indicate that 
the judgment of the circuit courts will 
generaliy be final in disputes as to findings 
of fact between them and the Board. Thus 
in Universal Camera: “Our power to review 
the correctness of application of the present 
standard ought seldom to be. called into 
action. Whether on the record as a whole 
there is substantial evidence to support 
agency findings is a question which Con- 
gress has placed in the keeping of the 
Courts of Appeals. This Court will inter- 
vene only in what ought to be the rare 
instance when the standard appears to have 
been misapprehended or grossly misapplied.” 


And this significant language appears in 
Pittsburgh Steamship: 


“Were we called upon to. pass on the 
Board’s conclusions in the first instance or 
to make an independent review of the 
review by the Court of Appeals, we might 
well support the Board’s conclusion and 
reject that of the court below. But Con- 
gress has charged the Courts of Appeals 
and not this Court with the normal and 
primary responsibility for granting or deny- 
ing enforcement of Labor Board orders. ... 
This is not the place to review a conflict 
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of evidence nor to reverse a Court of 
Appeals because were we in its place we 
would find the record tilting one way rather 
than the other, though fairminded judges 
could find it tilting either way.” 


All this language can only be construed 
as saying, in effect, that the findings of the 
circuit courts will be conclusive, unless 
“grossly” unfair or erroneous— what we 
might call a clear miscarriage of justice. In 
the case that might go either way, the 
circuit court’s conclusion will be final, even 
where, as the Justice states, the Supreme 
Court might agree with the Board rather 
than with the circuit court. The vital point 
which emerges here is that circuit court 
judges will probably be as conscious as the 
Supreme Court would be of a “gross” dis- 
regard of the weight of the whole record. 
If this is true, it seems fairly certain— 
unless the “mood” changes again — that 
there will be few instances in which the 
Supreme Court will choose to review deci- 
sions in which the courts of appeals vacate 
NLRB findings of fact. Yet it is a distinct 
possibility that at least one more decision 
from the Supreme Court will be forth- 
coming on the subject. In fact one more 
decision would be desirable, both to cover 
the area of uncertainty left by Pittsburgh 
Steamship and Universal Camera, and to deal 
with a problem left totally unconsidered in 
those cases—that is, the problem posed by 
the Taft-Hartley requirement that NLRB 
findings of unfair practices be based on a 
“preponderance of all the testimony.” * 


What the courts and the bar need to 
know, precisely, is whether the courts of 
appeals are, constrained to affirm Board 
findings which the courts genuinely con- 
sider to be unfair in the light of the whole 
record, merely because, in the light of the 
whole record, the Board findings have some 
persuasive force. To put it another way, is 
it still the law that a court must affirm a 
Board finding even though, while the find- 
ing falls short of being “grossly” unfair, 
the court itself would have reached a differ- 
ent conclusion? Since the two Supreme 
Court opinions “considered as a whole” 
seem to resolve into a negative answer to 
the latter question, the position taken here 
is that circuit courts may no longer affirm 
Board findings to which they are con- 


sciously and definitely opposed, on the basis 
of all the evidence in the record. We leave 
this matter here, not because it has been 
satisfactorily disposed of, but simply be- 
cause the present writer has nothing more 
to contribute. . 


The second matter with which the Su- 
preme Court ought to deal is that of 
whether or not conclusions as to the exist- 
ence of unfair practices must always be 
based on evidence, and seldom, if ever, on 
the “expert judgment” of the NLRB. We 
noted, in the preceding installment of this 
series, Congress’ declaration, that the 
NLRB should base findings of unfair prac- 
tices on a “preponderance of the testimony.” 
We noted also that this was apparently an 
attempt to overrule such cases as Republic 
Aviation, where the Supreme Court had 
held that the Board might hold a blanket 
no-solicitation rule to amount almost auto- 
matically to an unfair practice, without 
taking any further evidence.’ To take another 
example, the Board consistently holds that 
supervisory interrogation of employees in 
regard to unionization and especially in 
regard to union membership is an unfair 
practice per se. The question current now, 
and not answered by either Universal Camera 
or Pittsburgh Steamship, is whether or not 
the courts of appeals must reject such find- 
ings if not based on actual testimony con- 
cerning the context, intention and effect of 
such things as no-solicitation rules and 
questioning of employees. As we shall see 
in the next installment, the Seventh Circuit 
has consistently refused to approve the 
Board’s position that questioning is per se 
unlawful. That court continues to insist 
on an evidential basis for the holding that 
interrogation is unlawful, and this insist- 
ence raises a question which, while not so 
pervasively important as the “substantial 
evidence” question, is nonetheless important 
in any analysis of the total effect of the 
Taft-Hartley procedural changes. 


Next month we shall consider in detail 
the decision of the Court of Appeals for the 
Seventh Circuit in the Winer case.’ Careful 
analysis of that case will give a concrete 
context to the new rules of judicial review 
and may provide a guide to the way in 
which the new rules are likely to work out 
in practice. 





5Section 10 (c), NLRA. See 2 CCH Labor 
Law Reports (4th Ed.) { 6025 for an analysis 
of the ‘“‘preponderance’’ test. The amendment 
is dealt with in H. Rept. 510 on H. R. 3020, 
80th Cong., Ist Sess., pp. 55-56. 

* Republic Aviation Corporation v. NLRB, 
9 LABOR Cases { 51,199, 324 U. S. 793 (1945). 
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7 For the congressional report indicating dis- 
approval of the Republic Aviation case, see 
footnote 5. 

8 NLRB v. Arthur Winer, Inc., 21 LABOR CASES 
{ 66,791 (CA-7, February 26, 1952). 
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Decisions of Courts and 
Administrative Agencies 








HE SOUND AND FURY set off by 
Mr. Truman’s seizure of the steel] plants 
is still raging like the waters in the flooding 
of the Mississippi and Missouri Rivers. In 
the courts, the Inland Steel Company filed 
(April 16) a complaint against the Presi- 
dent’s action in a district court in Ham- 
mond, Indiana. This is the beginning of 
another attack through the courts on the 
seizure. In the press, the editorial writers 
continue to debate the question of inherent 
powers and other questions of constitution- 
ality. Arthur Krock of the New York Times 
pictures Mr. Truman as a schizophrene 
who was impelled by his politician person- 
ality to his extraordinary action. To pro- 
vide you with facts upon which to form 
your Own opinion we set out below a copy 
of the order of the President; a copy (in 
part) of the order of the Secretary of Com- 
merce; the complaint filed by the Bethlehem 
Steel Company; the statement of points and 
authorities in support of the motion for a 
temporary restraining order, also by Beth- 
lehem Steel Company; the complaint (in 
part) filed by Republic Steel; and the deci- 
sion of Judge Holtzoff of the district court. 
Wuereas on December 16, 1950, I pro- 
claimed the existence of a national emer- 
gency which requires that the military, 
naval, air, and civilian defenses of this 
country be strengthened as speedily as pos- 
sible to the end that we may be able to 
repel any and all threats against our national 
security and to fulfill our responsibilities in 
the efforts being made throughout the 
United Nations and otherwise to bring about 
a lasting peace; and 
Wuereas American fighting men and fight- 
ing men of other nations of the United Nations 
are now engaged in deadly combat with the 
forces of aggression in Korea, and forces 
of the United States are stationed elsewhere 
overseas for the purpose of participating in 
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the defense of the Atlantic community against 
aggression; and 

WHEREAS the weapons and other materials 
needed by our armed forces and by those 
joined with us in the defense of the free 
world are produced to a great extent in this 
country, and steel is an indispensable com- 
ponent of substantially all éf such weapons 
and materials; and 

WHeErEAS steel is likewise indispensable to 
the carrying out of programs of the Atomic 
Energy Commission of vital importance to 
our defense efforts; and 


WHEREAS a continuing and uninterrupted 
supply of steel is also indispensable to the 
maintenance of the economy of the United 
States, upon which our military strength 
depends; and 

WHEREAS a controversy has arisen between 
certain companies in the United States pro- 
ducing and fabricating steel and the ele- 
ments thereof and certain of their workers 
represented by the United Steelworkers of 
America, CIO, regarding terms and con- 
ditions of employment; and 

Wuereas the controversy has not been 
settled through the processes of collective 
bargaining or through the efforts of the 
Government, including those of the Wage 
Stabilization Board, to which the contro- 
versy was referred on December 22, 1951, 
pursuant to Executive Order No. 10233, and 
a strike has been called for 12:01 A. M., 
April 9, 1952; and 

WHEREAS a work stoppage would immedi- 
ately jeopardize and imperil our national 
defense and the defense of those joined with 
us in resisting aggression, and would add 
to the contifftuing danger of our soldiers, 
sailors, and airmen engaged in combat in 
the field; and 

WHereas in order to assure the continued 
availability of steel and steel products during 
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the existing emergency, it is necessary that 
the United States take possession of and 
operate the plants, facilities, and other prop- 
erty of the said companies as hereinafter 
provided: 

Now, THEREFORE, by virtue of the authority 
vested in me by the Constitution and Laws 
of the United States, and as President of the 
United States and Commander in Chief of 
the Armed Forces of the United States, it is 
hereby ordered as follows: 

1. The Secretary of Commerce is hereby 
authorized and directed to take possession 
of all or such of the plants, facilities, and 
other property of the companies named in 
the list attached hereto [not reproduced], 
or any part thereof, as he may deem neces- 
sary in the interests of national defense; and 
to operate or to arrange for the operation 
thereof and to do all things necessary for, 
or incidental to, such operation. 

2. In carrying out this order the Secre- 
tary of Commerce may act through or with 
the aid of such public or private instrumen- 
talities or persons as he may designate; and 
all federal agencies shall cooperate with the 
Secretary of Commerce to the fullest extent 
possible in carrying out the purposes of this 
order. 

3. The Secretary of Commerce shall de- 
termine and prescribe terms and conditions 
of employment under which the plants, 
facilities, and other properties possession of 
which is taken pursuant to this order shall 
be operated. The Secretary of Commerce 
shall recognize the rights of workers to 
bargain collectively through representatives 
of their own choosing and to engage in 
concerted activities for the purpose of col- 
lective bargaining, adjustment of grievances, 
or other mutual aid or protection, provided 

. that such activities do not interfere with the 
operation of such plants, facilities, and other 
properties. 

4. Except so far as the Secretary of Com- 
merce shall otherwise provide from time to 
time, the managements of the plants, facili- 
ties, and other properties possession of 
which is taken pursuant to this order shall 
continue their functions, including the col- 
lection and disbursement of funds in the 
usual and ordinary course of business in 
the names of their respective companies and 
by means of any instrumentalities used by 
such companies. 

5. Except so far as the Secfetary of Com- 
merce may otherwise direct, existing rights 
and obligations of such companies shall re- 
main in full force and effect, and there may 
be made, in due course, payments of divi- 
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dends on stock, and of principal, interest, 
sinking funds, and all other distributions 
upon bonds, debentures, and other obliga- 
tions, and expenditures may be made for 
other ordinary corporate or business pur- 
poses. 

6. Whenever in the judgment of the Sec- 
retary of Commerce further possession and 
operation by him of any plant, facility, or 
other property is no longer necessary or 
expedient in the interest of national defense, 
and the Secretary has reason to believe that 
effective future operation is assured, he shall 
return the possession and operation of such 
plant, facility, or other property to the com- 
pany in possession and control thereof at the 
time possession was taken under this order. 

7. The Secretary of Commerce is author- 
ized to prescribe and issue such regulations 
and orders not inconsistent herewith as he 
may deem necessary or desirable for carry- 
ing out the purposes of this order; and he 
may delegate and authorize subdelegation 
of such of his functions under this order 
as he may deem desirable. 

Harry S. TRUMAN 
THE WHItE House, 
April 8, 1952. 


HE PROCLAMATION of December 

16, 1950, after a recital that “recent 
events in Korea and elsewhere constitute a 
grave threat to the peace of the world and 
imperil the efforts of this country and those 
of the United Nations to prevent aggression 
and armed conflict” proclaims: ‘Now, there- 
fore, I, Harry S. Truman, President of the 
United States of America, do proclaim the 
existence of a national emergency, which 
requires that the military, naval, air, and 
civilian defenses of this country be strength- 
ened as speedily as possible to the end that 
we may be able to repel any and all threats 
against our national security and to fulfill 
our responsibilities in the efforts being made 
through the United Nations and otherwise 
to bring about lasting peace.” 


4 boy FOLLOWING is the text (in part) 
of Secretary Sawyer’s telegram prepara- 
tory to taking over the steel mills and ap- 
pointing the present managements as his 
agents: 

I deem it necessary in the interests of 
national defense that possession be taken of 
the plants, facilities, and other properties of 
the companies named in the list specified in 
Appendix A... [Appendix A contains a 
list of the seventy-one steel companies]. I 


- therefore take possession effective at twelve 


o'clock midnight, eastern standard time, 
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April 8, 1952, of such plants, facilities and 
other properties for operation by the United 
States in order to assure the continued 
availability of steel and steel products dur- 
ing the existing national emergency pro- 
claimed on December 16, 1950. The term 
“plants, facilities and other properties’ as 
used herein shall include but not be limited 
to any and all real and personal property, 
franchises, rights, funds and other assets 
used or useful in connection with the op- 
eration of such plants, facilities and other 
properties and in the distribution and sale 
of the products thereof, but shall exclude in 
every instance railroads whose employees 
are subject to the Railway Labor Act and 
any and all coal and metal mines. 


The president of each company named in 
the list specified in Appendix A... (or the 
chief executive officer of such company) is 
hereby designated operating manager for 
the United States for such company until 
further notice... . 

CHARLES SAWYER 


HE following complaint for declaratory 
judgment and injunctive relief was sub- 
mitted by the Bethlehem Steel Company: 


The plaintiffs, for their complaint herein, 
allege: 

1. This is an action for a declaratory 
judgment and for a permanent injunction 
and other relief, brought pursuant to the 
provisions of the Act of June 25, 1948, 
c. 646, 62 Stat. 964, as amended by the 
Act of May 24, 1949, c. 139, §111, 63 Stat. 
105. (28 U. S. C. A. §§2201 and 2202). 
There is now existing between the parties 
an actual controversy, justiciable in char- 
acter, in respect of which the plaintiffs need 
a declaration of their rights by this Court. 

2. The plaintiffs herein are as follows: 

(a) Bethlehem Steel Company (Pa.) is 
a corporation organized and existing under 
and by virtue of the laws of the Common- 
wealth of Pennsylvania, with an office and 
post office address at 701 East Third Street, 
Bethlehem, Pennsylvania. 

{Here follows allegations regarding sub- 
sidiaries. ] 

3. The defendant Charles Sawyer is Sec- 
retary of Commegce of the United States 
of America and is a resident of the District 
of Columbia. 

4. The action arises out of the promul- 
gation by the President of the United States 
of Executive Order No. 10340 purporting 
to seize certain steel-producing properties 
of the plaintiffs, which order of seizure is 
violative of The Constitution of the United 
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States and without authority in any law 
or statute of the United States presently 
in force and effect. The amount in con- 
troversy exceeds, exclusive of interests and 
costs, the sum of $3,000. 


5. Each of the plaintiffs is an operating 
company, with business consisting chiefly 
of managing and operating various iron and 
steel producing and manufacturing plants, 
structural fabricating works and quarries 
located in various States of the United 
States. The properties of each of the plain- 
tiffs are as follows .... 

[Here follows list of properties. ] 


6. Not any of the plaintiffs has received 
from the President of the United States, 
from the Atomic Energy Commission or 
from any Government agency any order 
for materials placed pursuant to the pro- 
visions of Section 468(a) of the Universal 
Military Training and Service Act of 1951 
(50 U..S. C. A. App. § 468). 

7. At each of the iron and steel produc- 
ing and manufacturing plants, structural 
fabricating works and quarries operated by 
the plaintiffs and referred to in par. 5 
hereof, there are employees represented by 
the United Steelworkers of America (here- 
inafter called the Union) for purposes of 
collective bargaining. 

8. At all relevant times prior to April 9, 
1952, the plaintiffs had enjoyed peaceful 
possession and the exclusive operation of 
the properties referred to in par. 5 hereof 
and had operated the same in all respects 
consistent with applicable laws of the United 
States and of the various States of the 
United States having jurisdiction thereof. 

9. On December 31, 1951, the several 
contracts which had theretofore been in 
effect between the plaintiffs and the Union 
covering, among other things, wages and 
terms and conditions of employment, ex- 
pired. Prior to that date negotiations 
between the plaintiffs and the Union look- 
ing toward the execution of further such 
contracts had been commenced. 

10. Continued negotiations between the 
plaintiffs and the Union having been un- 
productive, the president of the Union 
issued an ultimatum stating that at 12:01 
A. M. on April 9, 1952, all employees repre- 
sented by the Union and working at the 
iron and steel producing and manufacturing 
plants, structural fabricating works and 
quarries of the plaintiffs would be ordered 
to, and would, discontinue their work for 
the plaintiffs and would thereafter engage 
in an organized strike against the plaintiffs. 
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11. On April 9 [sic], 1952, the President 
of the United States promulgated Execu- 
tive Order No, 10340, directing the 
seizure by the defendant of the properties 
of the plaintiffs referred to in par. 5 hereof. 

12. The Congress has provided in the 
Labor Management Relations Act of 1947 
specific and adequate machinery for the 
adjustment of the proposed strike and has 
specifically rejected the device of seizure 
as a means of settling the same. 

13. Executive Order No. 10340 and the 
actions of the defendant herein taken or 
to be taken in pursuance thereof are with- 
out authority under any presently existing 
statute of, or any provision of The Consti- 
tution of, the United States and are invalid, 
unlawful and without effect. 

14. The actions of the defendant taken 
or to be taken in pursuance of said Execu- 
tive Order have already affected, and will 
continue adversely and irreparably to affect, 
the business of the plaintiffs in that 

(a) said seizure will result in the disrup- 
tion of normal customer relationships be- 
tween the plaintiffs and their customers, the 
great majority of whom have pending 
orders with the plaintiffs for steel and steel 
products usable and to be used in the 


civilian economy of the United States hav- 
ing no relation to any war effort of the 


United States; 

(b) said seizure will give to the defend- 
ant access to confidential information and 
trade secrets in the files of the plaintiffs 
with regard to the business of the plaintiffs 
and their many customers in the United 
States; 

(c) said seizure, being unlawful, will 
deprive the plaintiffs of their properties 
without due process of law and the plain- 
tiffs will have no adequate remedy at law; 

(d) said seizure will deprive the plaintiffs 
of their rights to bargain collectively with 
their employees and will constitute an un- 
lawful interference therewith, for which 
there is no adequate remedy at law; and 

(e) said seizure will threaten the plain- 
tiffs and their directors, officers, agents and 
employees with criminal penalties in rela- 
tion to any action taken by them to resist 
said unlawful seizure. 

WHEREFORE, the plaintiffs pray: 

(a) that this Court decree that Execu- 
tive Order No. 10340 is without authority 
under any law of the United States or under 
The Constitution of the United States and 
is, therefore, invalid and void; 
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(b) that this Court decree that all action 
taken by the defendant pursuant to said 
Executive Order is invalid, unlawful and 
without effect; 


(c) that this Court, pending final hear- 
ing and determination of this action, enter 
an ‘order granting an interlocutory injunc- 
tion restraining the defendant, and his 
successor or successors in Office, his assist- 
ants, employees, agents and other persons 
acting under his control and authority, 
(i) from taking any steps whatsoever to 
effectuate and carry out the provisions of 
Executive Order No. 19340 promulgated by 
the President of the United States in so 
far as said Executive Order is intended to 
apply to the plaintiffs herein, their officers, 
agents and the managements of their prop- 
erties, (ii) from molesting or interfering 
with or doing any act or thing which would 
prevent or tend to prevent the plaintiffs, 
their officers, agents and employees, from 
operating the plaintiffs’ properties for their 
own account, (iii) from in any respect 
changing the wages or other terms or con- 
ditions of employment in effect at the 
properties of the plaintiffs at the time of 
promulgation of said Executive Order and 
(iv) from interfering in any other way with 
the plaintiffs’ contractual relations with 
others or with the plaintiffs’ rights of own- 
ership of their businesses and properties; 


(d) that this Court, upon final hearing 
and determination of this action, enter a 
decree permanently enjoining the defendant, 
and his successor or successors in oifice, 
his assistants, employees, agents and other 
persons acting under his control and author- 


ity, (i) from taking any steps whatsoever 


to effectuate and carry out the provisions 
of Executive Order No. 10340 promulgated 
by the President of the United States in so 
far as said Executive Order is intended to 
apply to the plaintiffs herein, their officers, 
agents and the managements of their prop- 
erties, (ii) from molesting or interfering 
with or doing any act or thing which would 
prevent or tend to prevent the plaintiffs, 
their officers, agents and employees, from 
operating the plaintiffs’ properties for their 
own account, (iii) from in any respect 
changing the wages or other terms or con- 
ditions of employment in effect at the 
properties of the plaintiffs at the time of 
promulgation of said Executive Order and (iv) 
from interfering in any other way with the 
plaintiffs’ contractual relations with others 
or with the plaintiffs’ rights or ownership 
of their businesses and properties; and 
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(e) that the plaintiffs have such other 
and further relief as to.the Court may seem 
just and proper. 


HE FOLLOWING is a statement of 
points and authorities filed by the Beth- 
lehem Steel Company, in support of its 
motion for a temporary restraining order: 
The purpose of this action is to obtain a 
declaration by this Court that Executive 
Order No. 10349, which was issued by the 
President of the United States on April 8, 
1952, is without authority under any law 
of the United States and under the Con- 
stitution of the United States and is, there- 
fore, invalid and void, and that all action 
taken by the defendants [sic] pursuant to said 
Executive Order is invalid, unlawful and 
without effect, and to obtain a permanent 
injunction in the manner and form set forth 
in the prayer of the complaint forbidding 
the defendant from taking any action under 
the provisions of said Executive Order. 
In addition, plaintiffs ask that, pending final 
determination of the issues in this action, 
this Court forthwith issue a temporary re- 
straining order in the manner and form set 
forth in the order to show cause and, after 
hearing, an interlocutory injunction in the 
manner and form set forth in the prayer of 
the complaint in order to prevent a frustra- 
tion of the relief ultimately sought in this 
proceeding. 

To the extent that there is presently 
before the Court for consideration only the 
application of the plaintiffs for a temporary 
restraining order, we shall confine ourselves 
in this memorandum to the argument of the 
following propositions of law, each of 
which, we submit with great conviction, 
is justified in point of fact and established 
in point of law: 


(1) The action of the President of the 
United States in seizing the steel plants 
and other facilities of the plaintiffs is with- 
out authority under any presently existing 
statute of, or any provision of the Con- 
stitution of, the United States and is invalid, 
unlawful and without effect; 

(2) Unless a temporary restraining order 
shall be issued, the plaintiffs will suffer ir- 
reparable injury; and 

(3) This is not an action against the 
United States, and the United States is not 
an indispensable party. 

The facts in this controversy and the 
legal bases for the relief here» requested 
are set forth in full in the complaint. 

Plaintiffs assert that said Executive Or- 
der purporting to seize the plants and other 
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facilities of the plaintiffs and any action 
taken under the authority of said Executive 
Order are unlawful for the following 
reasons: 

(1) Congress has not given the President 
the power to order the seizure of the plants 
and other facilities of the plaintiffs. 

(2) In the absence of an Act of Congress 
the President does not have authority to 
seize the piants and other facilities of the 
plaintiffs. 

POINT I 


The Action of the President of the United 
States in Seizing the Steel Plants and Other 
Facilities of the Plaintiffs Is Without Au- 
thority under Any Presently Existing Statute 
of, or Any Provision of the Constitution of, 
the United States and Is Invalid, Unlawful 
and Without Effect. 

The Executive Order which is the basis 
of this action asserts that such Order is 
issued by virtue of the authority vested in 
the President by the Constitution and laws 
of the United States, as President of the 
United States and Commander-in-Chief of 
the Armed Forces of the United States. 
Such Order is necessarily invalid, because 
the President has not been given authority 
to seize the plants and other facilities of 
the plaintiffs by any Act of Congress and, 
in the absence of such an Act, the President 
does not have any power to take such 
action. 


A. Congress Has Not Given'the President 
the Power to Order the Seizure of the Plants 
and Other Facilities of the Plaintiffs. 


The only two Acts of Congress which 
could possibly form a basis for the drastic 
action which the President has taken are 
Section 18 of the Selective Service Act of 
1948, as amended (62 Stat. 604, 625, 50 
U. S. C. A. App. § 468), and Title II of the 
Defense Production Act of 1950, as amended 
(64 Stat. 799, 65 Stat. 132, 50 U. S. C. A. 
App. § 2081). 


Section 18 of the Selective Service Act of 
1948, as amended, is in pertinent part as 
follows: 


“Sec. 18. (a) Whenever the President 
after consultation with and receiving advice 
from the National Security Resources Board 
determines that it is in the interest of the 
national security for the Government to ob- 
tain prompt delivery of any articles or 
materials the procurement of which has 
been authorized by the Congress exclusively 
for ‘the use of the armed forces of the 
United States, or for the use of the Atomic 
Energy Commission, he is authorized, 
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through the head of any Government agency, 
to place with any person operating a plant, 
mine, or other facility capable of producing 
such articles or materials an order for such 
quantity of such articles or materials as 
the President deems appropriate. Any per- 
son with whom an order is placed pursuant 
to the provisions of this section shall be 
advised that such order is placed pursuant 
to the provisions of this section... . 

“(b) It shall be the duty of any person 
with whom an order is placed pursuant to 
the provisions of subsection (a), (1) to give 
such order such precedence with respect to 
all other orders (Government or private) 
theretofore or thereafter placed with such 
person as the President may prescribe, and 
(2) to fill such order within the period of 
time prescribed by the President or as soon 
thereafter as possible. 

“(c) In case any person with whom an 
order is placed pursuant to the provisions 
of subsection (a) refuses or fails [in any 
respect to comply with such order] the 
President is authorized to take immediate 
possession of any plant, mine or other 
facility of such person and to operate it, 
through any Government agency, for the 
production of such articles or materials as 
may be required by the Government.” 


The Act then provides that fair and just 
compensation shall be paid by the United 
States for any articles or materials furnished 
pursuant to an order placed under subsec- 
tion (a) and as rental for any property of 
which the United States shall take posses- 
sion under such Act. 


Section 18 is applicable only if the Presi- 
dent, after the determination required by 
subsection (a) has been made, has placed a 
mandatory order for articles or materials 
exclusively for the use of the armed forces 
of the United States with a person capable 
of producing such articles or materials. 
Such order must state that it is being placed 
pursuant to the provisions of that Section. 
As is shown by the moving affidavit of the 
plaintiffs, any such order has not been 
placed with the plaintiffs. 


Section 18 shows on its face that its 
purpose was to insure that Government 
orders should be given priority and should 
not be subject to delay by the reluctance or 
refusal of manufacturers to accept and fill 
them. There is not any suggestion in such 
Section or in its legislative history that 
Congress intended that the limited provi- 
sions for seizure which are contained’ in 
such Section should be used in the event 
of a labor dispute. 
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“What the President is depends, 
in part, upon the size and character 
of the vote cast for him, especially 
the character of the vote intensity of 
the popular resolve behind him.'’— 
Charles A. Beard, The Republic. 





Section 18 is a substantial re-enactment 
of Section 9 of the Selective Training and 
Service Act of 1940 (54 Stat. 885, 892), and 
during the entire time that Section 18 has 
been in effect and Section 9 was in effect 
the provisions of those Sections have not 
been used to justify the seizure of a plant 
involved in a labor dispute. Significant in 
that regard is the fact that during World 
War II, when Congress desired to author- 
ize seizures by the President of manufac- 
turing plants in labor disputes, it, recognizing 
that Section 9 of the Selective Training and 
Service Act of 1940 was not applicable to 
labor disputes, enacted the War Labor 
Disputes Act (57 Stat. 163) as an express 
amendment to that Section. Moreover, just 
one week before the War Labor Disputes 
Act expired by its terms six months after 
the declaration by the President on De- 
cember 31, 1946, of the cessation of hostili- 
ties in World War II (12 F. R. 1), Congress 
enacted the Labor Management Relations 
Act of 1947 (61 Stat. 136, 29 U. S. C. Supp. 
I §§ 141 et seq.) and, in dealing with the 
problem of national emergency strikes, 
specifically rejected the vehicle of seizure 
and provided instead for proceedings by 
way of a board of inquiry and injunction 
(29 U. S. C. Supp. I §§ 176 et seq.). 

Nor do the provisions of Title II of the 
Defense Production Act of 1950, as amended, 
authorize the President to seize the plants 
and other facilities of the plaintiffs. The 
provisions of Section 201 of that Act (50 
U. S. C. A. App. § 2081) are in pertinent 
part as follows: 

“(a) Whenever the President determines 
(1) that the use of any equipment, supplies, 
or component parts thereof, or materials or 
facilities necessary for the manufacture, 
servicing, or operation of such equipment, 
supplies, or component parts, is needed for 
the national defense, (2) that such need is 
immediate and impending and such as will 
not admit of delay or resort to any other 
source of supply, and (3) that all other 
means of obtaining the use of such property 
for the defense of the United States upon 
fair and reasonable terms have been ex- 
hausted, he is authorized to requisition such 
property or the use thereof for the defense 
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of the United States upon the payment of 
just compensation for such property or the 
use thereof to be determined as hereinafter 
provided. ... No real property (other than 
equipment and facilities, and buildings and 
other structures, to be demolished and used 
as scrap or second-hand materials) shall be 
acquired under this subsection. 


“(b) Whenever the President deems it 
necessary in the interest of national defense, 
he may acquire by purchase, donation, or 
other means of transfer, or may cause pro- 
ceedings to be instituted in any court hav- 
ing jurisdiction of such proceedings to 
acquire by condemnation, any real property, 
including facilities, temporary use thereof, 
or other.interest therein, together with any 
personal property located thereon or used 
therewith, that he deems necessary for the 
national defense, such proceedings to be in 
accordance with the Act of August 1, 1888 
(25 Stat. 357), as amended, or any other 
applicable Federal statute. Before con- 
demnation proceedings are instituted pur- 
suant to this section, an effort shall be 
made te acquire the property involved by 
negotiation unless, because of reasonable 
doubt as to the identity of the owner or 
owners, because of the large number of 
persons with whom it would be necessary 
to negotiate, or for other reasons, the effort 
to acquire by negotiation would involve, in 


the judgment of the President, such delay 
in acquiring the property as to be contrary 


to the interest of national defense. . 


The provisions of subsection (a) specifi- 
cally prohibit the requisitioning thereunder 
of any real property. Under the provisions 
of subsection (b), which relates to real 
property, the President would have to in- 
stitute regular condemnation proceedings in 
the courts with respect to the plants and 
other facilities of the plaintiffs which are 
involved in this action, and such proceed- 
ings may be instituted only if the conditions 
precedent specified in that subsection are 
satisfied. In any event Congress did not 
intend that the power to condemn by way 
of eminent domain which is provided for in 
Title II should be exercised in the case of 
a labor dispute. That conclusion is sup- 
ported and required by the fact that Title 
V of the Defense Production Act of 1950, 
as amended, refers specifically to the settle- 
ment of labor disputes and makes provi- 
sions for the settlement of such disputes 
without giving any power of seizure to the 
President. Significantly, Section 503 of 
Title V (50 U. S. C. A. App. § 2123) pro- 
vides that action inconsistent with the pro- 
visions of the Labor Management Relations 
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Act of 1947 or with other specified or ap- 
plicable laws shall not be taken under such 
Title V. 

Congress has acted twice during the 
present national defense period on the gen- 
eral subject of seizure. It has enacted the 
Defense Production Act of 1950 and con- 
tinued it in effect, and it has continued in 
effect the provisions of Section 18 of the 
Selective Service Act of 1948. But it is 
clear that neither of those two Acts nor 
any other Act of Congress delegates to the 
President the drastic power which he has 
purported to exercise in seizing the plants 
and other facilities of the plaintiffs during 
a labor dispute. 

B. In the Absence of an Act of Congress, 
the President Does Not Have Authority to 
Seize the Plants and Other Facilities of the 
Plaintiffs. 

Article II of the Constitution of the 
United States provides in pertinent part as 
follows: 

“Section 1. The executive Power shall 
be vested in a President of the United 
States of America. ... 

“Section 2. The President shall be Com- 
mander in Chief of the Army and Navy of 
the United States, and of the Militia of the 
several States, when called into the actual 
Service of the United States; ... 

“Section 3. ... he [the President] shall 
take Care that the Laws be faithfully ex- 
ecuted,.. .” 

Those are the only provisions of the 
Constitution which have any relevance to 
the question whether the President has the 
power to seize the plants and other facilities 
of the plaintiffs, and, as a Constitutional 
officer, the President does not have any 
power which is not expressly granted to 
him by the Constitution. Ex parte Milligan, 
4 Wail. 2, 136-137 (1866); Ex parte Quirin, 
317 U. S. 1, 25 (1942). As William Howard 
Taft wrote: 

“.. There is no undefined residuum of 
power which he [the President] can exer- 
cise because it seems to him to be in the 
public interest.” Our Chief Magistrate and 
His Powers (1916). 

In the case of Toledo, Peoria & Western 
R. R. v. Stover, 60 F. Supp. 587, 593 (S. D. 
Ill. 1945), the court stated: 

“|. The executive department of our 
government cannot exceed the powers 
granted to it by the Constitution and the 
Congress, and if it does exercise a power 
not granted to it, or attempts to exercise 
a power in a manner not authorized by 
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Statutory enactment, such executive act is 
of no legal effect.” 

Under the provisions of the Constitution, 
the President acts in a dual capacity. As 
Chief Executive, he is a civil officer charged 
with executing the laws enacted by Con- 
gress; as Commander-in-Chief, he is the 
military head of the armed forces. Except 
for his control of the armed forces as Com- 
mander-in-Chief, the Constitution does not 
confer any special emergency powers di- 
rectly upon him, and powers in that regard 
must be derived from Acts of Congress 
which delegate to him powers that Congress 
alone may invoke. 

Congress has admittedly expressly dele- 
gated some emergency powers to the 
President and has, in fact, by the enactment 
of the Labor Management Relations Act of 
1947 (61 Stat. 136, 29 U. S. C. Supp. I 
§ 141 et seq.), delegated to him, in Section 
206 through 210 of that Act (29 U. S. C. 
Supp. I §§ 176-180), the power to deal with 
national emergency situations arising out of 
labor disputes. Significantly, the President 
has not chosen to follow the procedure 
which, in the judgment of Congress, is the 
one which must be followed in dealing with 
national emergencies of that type. 

The Government will probably contend 
that the United States is still at war with 
Japan and that the existence of a state of 
war with Japan provides a basis for the 
action which has been taken. As a practical 
matter, peace has been concluded with 
Japan. On March 20, 1952, the Senate 
(98 Daily Cong. Rec. 2635) gave its advice 
and consent to the ratification of the treaty 
of peace with Japan which was signed at 
San Francisco in September, 1951 (Exec. 
A, 82d Cong., 2d Sess.). The only action 
which is still required to be taken by the 
United States is the formal act of ratifica- 
tion by the President, and the deposit of 
such ratification with the State Department. 
As the President himself stated in a letter 
to the President of the Senate and to the 
Speaker of the House of Representatives on 
April 7, 1952, such treaty will formally take 
effect under its terms (Article 23) upon 
such deposit. New York Times, April 8, 
1952, p. 1, col. 4. It would indeed be a 
perversion of the war-making power of 
Congress, if it were to be found that the 
United States is technically at war with 
Japan and that such state of war provides 
a basis for the action of the President. 


Even if the United States were techni- 
cally still in a state of war with Japan, this 
Court can and should take judicial notice 
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Theodore Roosevelt's veiw of 
Presidential power was “that the ex- 
ecutive power was limited only by 
specific restrictions and prohibitions 
appearing in the Constitution or im- 
posed by Congress under its con- 
stitutional powers.'’— Walter P. 
Armstrong, ‘‘The President and the 
Congress,"’ American Bar Associa- 
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that the United States is not now engaged 
in hostilities with Japan and that the exist- 
ing strike of employees in the steel plants 
does not have any relation to the so-called 
war with Japan and that the operation of 
the steel plants is not in any respect neces- 
sary for the conduct of any war with Japan. 
It cannot properly be asserted, therefore, 
that the seizure of the steel plants is a 
necessary Or proper action in order to fur- 
ther or support any war with Japan. We 
submit that the President cannot avail him- 
self of any of his so-called war powers as 
a subterfuge whereby to exercise any power 
or authority which does not have any rela- 
tion to the prosecution of a war. 

An attempt may also be made to find a 
basis for the action of the President by 
contending that the United States is in fact 
at war in Korea. Any such contention 
would overlook the fact that the power to 
declare war and invoke the rights of a 
sovereign nation in the prosecution of war 
is given to Congress by Section 8 of Article 
I of the Constitution. The determination 
of the existence of a state of war involving 
the United States is a political and not a 
judicial question and one which can be de- 
cided only by that branch of government 
which has the power to make war—the 
Congress. Talbot v. Seeman, 1 Cranch 1, 28 
(1801); The Prize Cases, 2 Black 635, 668 
(1862); The Protector, 12 Wall. 700, 702 
(1871). Congress being silent on the sub- 
ject, no other branch of government has the 
power to decide the question. The fact that 
the President has proclaimed that a state 
of emergency exists by reason of recent 
events in Korea and elsewhere (Proclama- 
tion 2914, 15 F. R. 9029) is, therefore, not 
of any significance. 


Even if the United States were at war, 
which it is not, the Constitution delegates 
to Congress the full power to provide by 
law for measures necessary to conduct war. 
The duties of the President in that regard 
are to direct the operations of the armed 
forces as Commander-in-Chief and to carry 
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into effect the laws enacted by Congress. 
Ex Parte Quirin, 317 U. S. 1, 26 (1942). 

The powers of the President as Com- 
mander-in-Chief are strictly military in 
character and do not give him any authority 
over civilian life and property except in a 
locality where active war has made civil 
government impossible. As was stated in 
the Federalist, No. 69: 

“In this respect his authority would be 
nominally the same as the King of Great 
Britain, but in substance much inferior to it. 
It would amount to nothing more than the 
supreme command and direction of the 
military and naval forces . . .; while that of 
the British King extends to the declaring of 
war and_to the raising and regulating of 
fleets and armies,—all which, by the Con- 
stitution under consideration, would apper- 
tain to the legislature.” 


See also Fleming v. Page, 9 How. 602, 
614 (1850); Ex Parte Milligan, 4 Wall. 2, 
124-125 (1866); Mitchell v. Harmony, 13 
How. 115 (1851). 

There is possibly one exception to that 
principle, that is, when the danger to the 
nation is so great that the slightest delay 
would lead to disaster, the executive branch 
has the power to take emergency action. 
The necessity of such an extreme emer- 
gency was discussed in detail by the Su- 
preme Court in United States v. Russell, 13 
Wall. 623, 628 (1872), as follows: 

se Where such an extraordinary and 
unforeseen emergency occurs in the public 
service in time of war no doubt is enter- 
tained that the power of the government is 
ample to supply for the moment the public 
wants in that way to the extent of the 
immediate public exigency, but the public 
danger must be immediate, imminent, and 
impending, and the emergency in the public 
service must be extreme and imperative, 
and such as will not admit of delay or a 
resort to any other source of supply, and 
the circumstances must be such as im- 
peratively require the exercise of that ex- 
treme power in respect to the particular 
property so impressed, appropriated, or 
destroyed... .” 

See also United States v. McFarland, 15 
F. 2d 823, 826 (4th Cir. 1926). 

It is clear that the principles thus 
enunciated are not in any way applicable to 
the present state of the nation and do not 
afford any basis whatsoever for the action 
which has been taken in the _ instant 
situation. 

The framers of the Constitution provided, 
in Section 3 of Article II of the Constitu- 
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“The health, comfort and general 
welfare of citizens are in charge of 
the state governments and. not of 
the United States.'’ — ‘National 
Emergencies and the President's In- 
herent Powers,"’ Stanford Law Re- 
view, February, 1950, citing Chafee, 
“The Progress of the Law 1919- 
1920, Equitable. Relief Against 
Torts," 34 Harvard Law Review 388, 
403 (1921). See also Frankfurter 


and Green, The Labor Injunction 
(1930), page 20. 





tion, that the President “may, on extraordi- 
nary occasions, convene both Houses” of 
Congress. They thereby demonstrated that 
they intended, in times of emergency, the 
enactment of emergency legislation by Con- 
gress rather than action under any vague 
theory of inherent power in the President to 
deal with emergency situations. That is 
shown by Mr. Justice Story’s renowned 
treatise on the Constitution (5th ed. 1891), 
Section 1562 of which reads as follows: 

“The power to convene Congress on ex- 
traordinary occasions is indispensable to 
the proper operations and even safety of the 
government. Occasions may occur in the 
recess of Congress, requiring the govern- 
ment to take vigorous measures to repel for- 
eign aggressions, depredations, and direct 
hostilities; to provide adequate means to 
mitigate or overcome unexpected calamities ; 
to suppress insurrections; and to provide 
for innumerable other important exigencies, 
arising out of the intercourse and revolu- 
tions among nations.” 

Congress is now in session and, if the 
President thinks that the laws of the United 
States now in effect are inadequate to en- 
able him to deal with the conditions which 
have arisen or will arise out of the nation- 
wide strike of United Steelworkers of 
America, then it is clearly his duty to go to 
Congress with the request for power to deal 
with those conditions. 


POINT II 


Unless a Temporary Restraining Order 
Shall Be Issued, the Plaintiffs Will Suffer 
Irreparable Injury. 

The moving affidavit establishes that 
seizure of the plaintiffs’ property would im- 
pose conditions which could not be rectified 
by the payment of just compensation. 
Under such circumstances, the injury is 
irreparable and an adequate remedy does 
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not exist at law. Accordingly, it is within 
the power of this Court to grant injunctive 
relief. Benson Hotel Co. v. Woods, 168 F. 
2d 694 (8th Cir. 1948); Publicker Industries 
v. Anderson, 68 F. Supp. 532 (D. C. D. C. 
1946); cf. Rolls-Royce Inc. v. Stimson, 56 
F, Supp. 22 (D. C. D. C. 1944). 


POINT III 


This Is Not an Action Against the United 
States, and the United States Is Not an In- 
dispensable Party. 

It is the contention of the plaintiffs that 
defendant does not have authority to do 
the acts that he has done or is about to do; 
that he is proceeding beyond his powers; 
and that, therefore, his acts are not those 
of the United States. See Larson v. Do- 
mestic and Foreign Commerce Corp., 337 
U. S. 682, 689-690 (1949). 

In the case of Philadelphia Co. v. Stimson, 
223 U. S. 605, 619-20 (1912), Mr. Justice 
Hughes, speaking for a unanimous Court, 
stated: 

“... The exemption of the United States 
from suit does not protect its officers from 
personal liability to persons whose rights 
of property they have wrongfully invaded. 
[Citing cases.] And in case of an injury 
threatened by his illegal action, the officer 
cannot claim immunity from injunction 
process. The principle has frequently been 


applied with respect to state officers seek- 
ing to enforce unconstitutional enactments. 
[Citing cases.] And it is equally applicable 
to a Federal officer acting in excess of his 
authority or under an authority not validly 


conferred. [Citing cases.] 

“The complainant did not ask the court 
to interfere with the official discretion of the 
Secretary of War, but challenged his au- 
thority to do the things of which complaint 
was made. The suit rests upon the charge 
of abuse of power, and its merits must be 
determined accordingly; it isnot a suit 
against the United States.” 

The proposition is firmly established that 
a Federal official may be enjoined from at- 
tempting to enforce an _ unconstitutional 
statute. Rickert Rice Mills v. Fontenot, 297 
U. S. 110 (1936); see Smyth v. Ames, 169 
U. S. 466 (1898). A governmental officer 
who surpasses the authority given him by 
the Constitution and laws of the United 
States may also be restrained. American 
School of Magnetic Healing v. McAnnulty, 
187 U. S. 94 (1902). Suits against such offi- 
cials are not suits against the Government. 

Those decisions are determinative in the 
present case. The defendant is performing 
an invalid act, his conduct is not that of 
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the Government, and the United States is 
not an indispensable party. 


HE following two articles which have 

been selected from the complaint filed 
by the Republic Steel deviate from the pat- 
tern of the complaint filed by the other 
steel companies: 


Seventh: On or about March 20, 1952, the 
Wage Stabilization Board, having previously 
considered the matter as one certified to it 
by the President under Executive Order No. 
10233, published certain written recommen- 
dations, formulated and joined in by certain 
of its members, by which said Board recom- 
mended that Plaintiff should agree with the 
Union to grant large wage increases as of 
January 1, 1952, to establish a “Union Shop” 
in all of its steel works and other properties 
aforesaid, and to accede to some or all of 
the proposed restrictions of its past rights 
to control and direct the work of its em- 
ployees and the conduct of its operations. 


Seventeenth: Plaintiff fears also that, un- 
less he be forbidden from so doing by order 
of this Court, the Defendant will, pursuant 
to the authority purportedly conferred upon 
him by said Executive Order “to determine 
and prescribe terms and conditions of em- 
ployment” (and in accordance with the dec- 
larations of the President of the United 
States described in paragraph Eighth of this 
Complaint) enter into a new contract or 
purported contract with the Union which 
will put into effect the aforesaid recom- 
mendations of the Wage Stabilization Board, 
and having done so will waste and destroy 
Plaintiff's steel works and other properties 
and resources in efforts to operate said steel 
works and Plaintiff’s other manufacturing 
and related plants and properties under such 
a new contract, and will continue to with- 
hold possession of said steel works and 
other properties and refuse to return them 
to the Plaintiff unless and until he shall be 
assured that Plaintiff's subsequent opera- 
tions of such steel works and properties 
shall be conducted under or in accord with 
the terms of such new contract. 


AN AFFIDAVIT by Mr. R. E. McMath, 
Vice President of Bethlehem Steel, 
which accompanied the complaint and the 
statement of authorities follows: 

R. E. McMATH, being duly sworn, de- 
poses and says: 

1. I am a Vice-President of each of the 
corporations which are named... as plain- 
tiffs in this action, except The Dundalk 
Company, of which I am President. 
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2. This affidavit is made in support of 
the application of the plaintiffs for an inter- 
locutory injunction restraining and enjoin- 
ing the operation and enforcement of Executive 
Order 10340, made by the President of 
the United States on April 8, 1952, which 
is the basis of this action, and the applica- 
tion of the plaintiffs for a temporary re- 
straining order pending decision upon the 
aforesaid application. . . 


5. I have caused an examination to be 
made of the relations between the plaintiffs 
and the Government of the United States 
in respect of the obligation and duties of 
the plaintiffs, whether arising by contract 
or otherwise, to furnish articles or mate- 
rials to that Government. As a result of 
such examination I find that neither the 
President of the United States nor any 
person acting under his authority has placed 
under the provisions of Section 18 of the 
Selective Service Act of 1948, as amended 
(62 Stat. 604, 625, 50 U. S. C. A. App. 
§ 468) any order for any articles or mate- 
rials for the use of the Armed: Forces of 
the United States or for the use of the 
Atomic Energy Commission. 


6. Said seizure is predicated solely upon 
the situation arising out of a labor dispute 
between the plaintiffs and United Steel- 
workers of America (hereinafter called the 
Union), which represents substantially all 
the production and maintenance employees 


of the plaintiffs for purposes of collective 
bargaining in respect of rates of pay, wages, 
hours of employment and other conditions 
of employment. On December 22, 1951, the 
President of the United States referred said 
dispute to the Wage Stabilization Board, 
an executive agency created by Executive 


Order 10233 (16 F. R. 3503). Extensive 
hearings were held, in which the plaintiffs 
voluntarily participated, and on March 20, 
1952, the Wage Stabilization Board sub- 
mitted to the President of the United 
States its report and recommendations. 
Said recommendations include increases in 
wage rates of 12% cents per hour as of 
January 1, 1952, 2% cents per hour as of 
July 1, 1952, and 2% cents per hour as 
of January 1, 1953, various so-called “fringe” 
benefits and the inclusion of a union-shop 
provision in the new collective bargaining 
agreements between the plaintiffs and the 
Union. The officials of the plaintiffs esti- 
mate that, if such recommendations shall 
be put into or continued in effect, the in- 
creases in wage rates and the “fringe” 
benefits recommended would increase the 
direct employment costs of the plaintiffs 
by about 30 cents per employee-hour and, 
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based upon the experience of the plaintiffs 
in the past, would increase total costs by 
about 60 cents per employee-hour and 
would increase by $12 the total costs of 
each ton of steel products shipped. The 
plaintiffs, therefore, cannot afford to agree 
to such recommendations. 


7. I am advised by counsel for the plain- 
tiffs that said recommendations of the Wage 
Stabilization Board are not of any legal 
effect and cannot in any way be construed 
as binding upon the plaintiffs. Neverthe- 
less, because of the failure of the plaintiffs 
to agree to accept such recommendations 
without compensating price increases, the 
President of the United States has now 
seized or is about to seize the plants and 
other facilities and properties used by the 
plaintiffs in the operation of their businesses 
and threatens, over the protests of the 
plaintiffs, to put such recommendations into 
effect and continue them in effect and 
thereby yield to the Union increases in 
wage rates and other benefits which the 
plaintiffs refused to grant even in the face 
of a strike. The plaintiffs are thereby 
threatened with irreparable injury. 


8. If said recommendations shall be put 
into or continued in effect, irreparable in- 
jury will result and continue to result even 
after their properties shall have been re- 
turned to them. That is clear, because as 
a practical matter it would be impossible 
for the plaintiffs, upon the return of their 
properties to them, to recede from the in- 
creased wage rates and other “fringe” 
benefits and to cancel the union-shop pro- 
visions which will be put into effect by the 
acceptance of said recommendations. It is 
idle to argue otherwise, and the plaintiffs 
will be saddled with wage rates and em- 
ployment conditions from which they will 
be unable to retreat and which they have 
found it impossible to grant. Moreover, 
they will also be saddled with the union 
shop which is not only unnecessary, but, 
as the plaintiffs believe, undemocratic. Such 
injury will be directly attributable to the 
action of the Government against which the 
plaintiffs will not have any adequate legal 
recourse. 

9. The carrying into effect of said Execu- 
tive Order is closely comparable to the 
action which the Government took in the 
bituminous coal industry in 1946, of which 
I have personal knowledge as a Vice- 
President of a coal-mining corporation whose 
properties the Government seized. By Execu- 
tive Order No. 9728 (11 F. R. 5593) Presi- 
dent Truman seized the coal mines on May 
21, 1946, under the provisions of the War 
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Labor Disputes Act (57 Stat. 163), and 
seven days later the Secretary of the Inte- 
rior made an agreement with the United 
Mine Workers (the so-called Krug-Lewis 
Agreement) which the owners of the seized 
mines were forced to assume as a condition 
to the return of their properties to them. 

10. The seizure of the properties of the 
plaintiffs will cause the plaintiffs irreparable 
injury in many other respects, of which the 
following are examples: 

(a) The steel industry is a highly com- 
petitive business and the plaintiffs have 
many trade secrets and methods of doing 
business which are confidential and which 
the plaintiffs would not under any circum- 
stances be willing to have revealed to their 
competitors. The agents of the Government 
in control of the properties of the plaintiffs 
will have access to such secrets and meth- 
ods and there is grave danger that they 
may be revealed to the competitors of the 
plaintiffs and to others who will not have 
any right to information regarding them. 

(b) The plaintiffs over the years have 
built up substantial relationships with their 
customers and during the current national 
defense effort have done their best to main- 
tain such relationships in a way consistent 
with the requirements of the national de- 
fense effort. During any period of Govern- 
ment seizure, the business of the plaintiffs 
will be subject to the control of Govern- 
ment agents who will not have any particular 
reason for protecting such relationships 
and there is grave danger that such rela- 
tionships will be impaired to the irreparable 
detriment of the plaintiffs. 

(c) The business of the plaintiffs is 
highly integrated and requires the constant 
attendance of persons who are thoroughly 
experienced in the operation of the business. 
During any period of Government control, 
the operation of the business will be sub- 
ject to the orders of Government agents, 
many of whom, doubtless, will not have 
any experience whatsoever in the operation 
of steel plants and related facilities. There 
is grave danger that the seized plants and 
other facilities of the plaintiffs will be irre- 
parably harmed by the orders of such 
agents. 

11. A previous application has not been 
made for the relief herein requested or for 
similar relief. 


HE FULL TEXT of the opinion of the 

United States District Court for the 
District of Columbia, dated April 9, 1952, 
follows. Named as first complainant is the 
Youngstown Sheet and Tube Company. 


366 


Youngstown Sheet and Tube Company v. 
Sawyer, 21 Lazor Cases { 66,862 (DC of D. C.) 
‘ Hortrzorr, D. J.: On April 8, 1952, the 
President of the United States issued an 
Executive Order entitled, “Directing the 
Secretary of Commerce to Take Posses- 
sion and Operate the Plants and Facilities 
of Certain Steel Companies.” 

The principal provision of this Executive 
Order reads as follows: 

“The Secretary of Commerce is hereby 
authorized and directed to take possession 
of all or such of the plants, facilities and 
other property of the companies named in 
the list attached hereto, or any part thereof, 
as he may deem necessary in the interest 
of national defense, and to operate or to 
arrange for the operation thereof, and to do 
all things necessary for or incidental to 
such operation.” 

Acting pursuant to this Executive Order, 
the Secretary of Commerce took posses- 
sion of the plants, facilities and other prop- 
erties of certain companies engaged in the 
manufacture. of steel. Among them are 
the three companies who are plaintiffs in the 
three actions now before the Court. 

The order of seizure was accompanied 
by a lengthy telegram addressed to the 
president of each company, whereby the 
president was being called upon, as a loyal 


and patriotic citizen, to serve as and was 
appointed operating manager for the United 
States of the properties of the company. 


The president of the company, as such 


operating manager, was authorized and 
directed to continue operations for the 
United States. In other words, the manage- 
ment of the company was in each instance 
left in charge of the operation of the plant, 
subject to Government control. 

Three of the companies whose plants were 
so seized—Bethlehem Steel Company, Re- 
public Steel Corporation, and Youngstown 
Sheet & Tube Company—have brought ac- 
tions for an injunction and a declaratory 
judgment against Charles Sawyer, indi- 
vidually, and as Secretary of Commerce. 
In each instance, an application for a tem- 
porary restraining order has been made to 
restrain the defendant from continuing pos- 
session of the plant, and in any other way 
from acting under the order of seizure. 

An application for a temporary restrain- 
ing order involves the invocation of a drastic 
remedy which a court of equity ordinarily 
does not grant, unless a very strong show- 
ing is made for the necessity and the 
desirability of such action. The application 
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is, of necessity, addressed to the discretion 
of the Court. It is not sufficient to show that 
the action sought to be enjoined is illegal. 
It is, in addition, essential to make a show- 
ing that the drastic remedy of an injunction 
is needed in order to protect the plaintiff’s 
rights. 


In arriving at its decision, the Court must 
arrive at a balance of equities, and consider 
not only the alleged legality or illegality 
of the action taken, but also other circum- 
stances that will appeal to the discretion of 
the Court. 


There are several matters that the Court 
must weigh in this instance. Although, 
nominally and technically, the injunction, 
if granted, would run solely against the de- 
fendant, Sawyer, actually and in essence, it 
would be an injunction against the Presi- 
dent of the United States, because it would 
have the effect of nullifying and stopping 
the carrying out of the President’s Ex- 
ecutive Order for the seizure of the steel 
plants. It is very doubtful, to say the least, 
whether a federal court has authority to 
issue an injunction against the President 
of the United States, in person. (The State 
of Mississippi v. Johnson, 41 Wall. 475.) In 
that case, Chief Justice Chase made the 
following statement, at page 500: 


“The Congress is the legislative depart- 
ment of the Government. The President 
is the executive department. Neither can be 
restrained in its action by the judicial de- 
partment, though the acts of both when per- 
formed are in proper cases subject to its 
cognizance.” 


The Court, it seems to me, should not 
do by indirection what it could not do 
directly, irrespective of whether the Court 
has the power so to do. It would seem 
to me that this is a consideration that 
should affect the exercise of the Court’s 
discretion, 


Another circumstance that must be con- 
sidered is whether the plaintiffs will sustain 
irreparable damage if a temporary restrain- 
ing order were denied. The Court heard 
counsel at length on this point, because that 
is a matter that seemed to the Court to be 
of vital importance. The situation, as it 
presents itself at this stage, is that the 
president of each company, and his man- 
agerial staff, remain in control and are 
named as operating agents for the United 
States. They have not been dispossessed 
or displaced. They are still in possession 
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“The President's assertion [New 
York Times, February 4, 1949, page 
1, column 4] that he would be able 
to cope with national emergency 
strikes without statutory authorization 
is highly questionable.’’—‘‘National 
Emergencies and the President's In- 
herent Powers,'’ Stanford Law Re- 
view, February, 1950. 





and will continue to conduct the company’s 
operations. 


True, plaintiffs fear that other drastic 
steps may be taken which would displace 
the management or which would supersede 
its control over labor relations. It seems 
to the Court that these possibilities are not 
sufficient to constitute a showing of irrepar- 
able damage. If these possibilities arise, 
applications for restraining orders, if they 
are proper and well-founded, may be re- 
newed and considered. 


On the other hand, to issue a restraining 
order against Mr. Sawyer, and in effect 
nullify an order of the President of the 
United States, promulgated by him to meet 
a nation-wide emergency problem, is some- 
thing that the Court should not do, unless 
there is some very vital reason for the Court 
stepping in. 


The Court feels that the balance of the 
equities is in favor of the defendant, so far 
as the present application is concerned. This 
conclusion is fortified by the concessions of 
Government counsel, to the effect that, in 
any event, the plaintiffs have an adequate 
remedy in suits for damages. Government 
counsel concede that if, as they say it is, 
the seizure is lawful and a legal taking of 
property, a suit for just compensation will 
lie in the Court of Claims against the United 
States. 


On the other hand, Government counsel 
further concede that if the seizure is illegal, 
an action for damages lies against the United 
States under the Federal Tort Claims Act. 
The Court is of the opinion that such actions 
would lie. 


The fact that the plaintiffs have adequate 
remedies by way of actions for damages, 
and the considerations already stated that 
lead to the conclusion that the balance of 
equities requires a denial of a temporary 
restraining order, the motion for a tem- 
porary restraining order is denied. 
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Books ... Articles 





CURRENT LITERATURE 





in the Laber Field 





Workers’ Problems 
in the Socially Conscious Economy 


The following is a list of interesting 
pamphlets which may be of interest to the 
readers of this JoURNAL: 


Collective Bargaining for Pensions. Pro- 
ceedings of a Conference on “War Time 
and Long Range Issues in Collective Bar- 
gaining for Pensions,” February, 1951. In- 
stitute of Labor and Industrial Relations, 
University of Illinois, Urbana, Illinois. 
1951. 52 pages. 


Industrial Productivity. Edited by L. 
Reed Tripp. Industrial Relations Research 
Association, Madison 5, Wisconsin. 1951. 
224 pages. $3. 


Pension and Retirement Rights. 
Smith, 6030 Sixteenth Street; 
Arlington, Virgina. 1952. 96 pages. $1. 


Personnel Ratios and Salaries: January, 
1951. Reprint Series No. 8. Dale Yoder 
and Lenore P. Nelson. Industria] Rela- 
tions Center, University of Minnesota, 
Minneapolis, Minnesota. 1951. 10 pages. 


Proceedings of a Conference on Problems 
of Older Workers. Industrial Relations 
Center, University of Wisconsin, Madison, 
Wisconsin. 1951. 184 pages. 


The Progressive Mine Workers of America: 
A Study in Rival Unionism. Bulletin 73. 
Harriet D. Hudson. Bureau of Economic 
and Business Research, University of Illinois, 
205 David Kinley Hall, Urbana, Illinois. 
1952. 152 pages. 

Social Security. Sidney H. Asch. Oceana 


Publications, 43 West 16th Street, New 
York 11, New York. 1952. 80 pages. $1. 


Underemployment in American Agriculture. 
Planning Pamphlet No. 77. Arthur Moore. 
National Planning Association, 800 21st 
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Elmer J. 
North, 


Street, N. W., Washington 6, D. C. 1952. 
92 pages. 75¢. 


Wages Are Going Lower! William J. 
Baxter. International Economic Research 
Bureau, 68 William Street, New York 5, 
New York. 1951. 86 pages. $1. 


For Student and Businessman 


Business Law. Clifford M. Hicks. Harper 
& Brothers, 51 East 33rd Street, New York 
16, New York. 1952. 1,155 pages. $6. 


This book is designed for a college course 
in business law. It covers such subjects as 
contracts, sales, agency, negotiable instru- 
ments, property and business organizations. 
The author, who is professor of business 
organization and management at the Uni- 
versity of Nebraska, has edited his selective 
cases in such a way that the rule of law is 
expressed by a direct quote from an appli- 
cable court decision. In addition to the 
conventional business law subjects, the 
author has added a chapter discussing labor 
and legislation. If any criticism of the book 
is to be made it would be of the fact that 
taxation of business enterprises is not also 
covered as a special problem of business law. 


Lawful Ukase 


Administrative Agencies and the Cowrts. 
Frank E. Cooper. University of Michigan 
School of Law, University of Michigan 
Press, Ann Arbor, Michigan. 1951. 470 
pages. $5. 

The increasing use of administrative agen- 
cies in our legal system makes this ex- 
position of the judicial procedures which 
have been imposed upon administrative 
interpretation by judicial decision an im- 
portant book. However much scholars 
may deplore the increased use of adminis- 
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trative agencies in our legal system, it must 
be recognized that these agencies are sub- 
ject to judicial control. This is in cortrast 
to the operation of this branch of law in 
other countries, but this American charac- 
teristic of judicial review and control of 
administrative agencies means that this 
government remains a government of law 
rather than of men. 

The purpose of the volume is an examina- 
tion of the relationship between administra- 
tive agencies and the courts. This examination 
follows four paths: (1) constitutional 
limitation on the delegation of powers, (2) 
procedural requirement where agents exer- 
cise judicial powers, (3) procedural and 
substantive requirements in connection with 
rule-making activities and (4) methods and 
scope of judicial review. 

This is one of the series in Michigan 
Legal Studies, of which Hessel E. Yntema 
is editor. 





ARTICLES 





If at First . . . “Every reasonable effort’: 
must be made in the settlement of any labor 
dispute. The author asks also what the 
Taft-Hartley Act owes the Railway Labor 
Act.—Forkosch, “Compulsory Arbitration 
and the Taft-Hartley Act,” Columbia Law 
Review, December, 1951. 


Price Stabilization Observations . . 
Author Ginsburg, OPA general counsel, 
examines the “system of price and wage 
control in effect today, which by the 
pragmatic test has been effective 
enough.”—Ginsburg, “Price Stabilization, 
1950-1952: Retrospect and Prospect,” Uni- 
versity of Pennsylvania Law Review, Janu- 
ary, 1952. 


Seeking Suitable Unit . . . The issue of 
determining which union a majority of em- 
ployees in a unit prefer is relatively simple, 
but there is a much more complex solution 
to the problem of what is the appropriate 
unit. The writers declare that divergent 
groups may be made more amicable if suit- 
able unit determinations are made for col- 
lective bargaining.—Ackerman and Sullivan, 
“Determination of the Appropriate Unit for 
Collective sargaining,” West Virginia Law 

eview, December, 1951. 


Reactionary, Antiprogressive? The 
author says that those who piously attest 
allegiance to free enterprise, but neverthe- 
less refuse to accept his thesis, are simply 
unwilling to accept the basic thrust of free 
markets, free competition and free enter- 
arise. The author is on the side of the out- 
lawing of job-seeking aggression, and he 
supports his views with the basic principles 
of our social order.—Petro, “Job-Seeking 
Aggression, the NLRA, and the Free Mar- 
ket,” Michigan Law Review, February, 1952. 


Washington Horoscope . The writer, 
managing editor of Public Utilities Fort- 
nightly, gives the reader ten predictions in 
the field of public utilities for the present 
year. He predicts trends in legislation, pub- 
lic projects, shortages, rates and even taxes, 
concerning which the author claims that a 
new tax bill only means a higher tax bill.— 
Welch, “The Washington Outlook for Pub- 
lic Utilities—1952,” Public Utilities Fort- 
nightly, January 3, 1952. 


FTC v. Congress . . . According to the 
author, the Federal Trade Commission, cre- 
ated to help businessmen understand the 
antitrust laws as passed by Congress, has 
tried to impose on the people an economic 
philosophy contrary to the expressed will 
of Congress.—Simon, “The Case Against 
the Federal Trade Commission,” University 
of Chicago Law Review, Winter, 1952. 





GOVERNMENT SEIZURE IN LABOR DISPUTES— 
Continued from page 349 





national health or safety has arisen, not 
when mere, though substantial, inconven- 
ience to the public results from a strike or 
lockout. If the government responds to 
pressure to jump in and seize an establish- 
ment every time a strike or lockout causes 
public inconvenience, collective bargaining 
will be rapidly undermined. Not only is 


education in responsibilities and duties 
needed for company and trade union lead- 
ers, but there is also a need for education 
of the citizenry in the responsibilities at- 
tendant in its role in collective bargaining. 
Workers, company executives, students and 
housewives—all have a share in collec- 
tive bargaining. [The End] 
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Labor Law in the Making 





and ENACTMENTS 








Senate Kills Supplementary 
Federal Unemployment Aid Bill 


The bill which many feared would have 
federalized the states’ unemployment insur- 
ance systems was indefinitely postponed last 
month by the Senate Finance Committee— 
an action which, in effect, kills the measure, 
known as the Moody bill (S. 2504). 


Under this bill state unemployment pay- 
ments would have been supplemented by 50 
per cent with federal funds. The payment 
of the federal and state governments com- 
bined would not have been allowed to top 
65 per cent of a worker’s average weekly 
wage (before taxes), with the exception of 
payments in states providing for dependents, 
where the federal government would have 
matched dollar for dollar those payments 
up to 75 per cent of the average weekly 
wage. 

Opponents of the bill, however, were per- 
sistent and vigorous in their attack on it at 
hearings before the Senate committee (see 
last month’s JouRNAL, page 294), which no 
doubt played a considerable part in the 
committee’s decision to postpone the bill. 


Simpler Record-Keeping Rules 
on Child Labor Proposed 


Secretary of Labor Maurice J. Tobin be- 
lieves that the farmer’s task of keeping 
records on minors he employs should be 
simplified by amending the Fair Labor 
Standards Act’s record-keeping regulations. 


The act now forbids farmers from hiring 
youths under 16 during school hours in that 
school district where the child lives while 
so employed, but it does not prohibit chil- 
dren from working outside school hours. 
Under Secretary Tobin’s proposal, a farmer 
who hires a minor under 18 to do agricul- 
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tural work when the school is in session 
would be required to record the youth’s 
name, address, date of birth, occupation, 
place of employment, the dates on which the 
child works and the starting and stopping 
times for each period of work during the 
day. He points out, however, that this pro- 
posal would not apply to the farmer’s chil- 
dren, nor to any minors he hires for whom 
he has on file a certificate of age. 


The proposal would further revise the 
record-keeping regulations by requiring pro- 
ducers, manufacturers or dealers who deliver 
goods for shipment in interstate commerce 
to keep “limited data” on minors under 18 
whom they employ “in or about” their 
establishments, even though the employers 
themselves are not engaged in interstate ac- 
tivities. These records would be required 
in addition to those already being kept for 
youths under 19 who are employed in com- 
merce or in the production of goods for 
commerce. 


Legislatures Up Unemployment Pay 
in 24 States 


The increased costs of living in the last 
15 months have, no doubt, been recog- 
nized and reflected in the higher unemploy- 
ment compensation benefits granted by 24 
state legislatures. These raises in the amount 
of weekly benefits range from $32 to $280 
for the maximum periods, whereas the num- 
ber of weeks for which such pay may be col- 
lected have increased up to eight weeks. 


Still paying the highest benefits to its 
unemployed is Wisconsin, which will pay $30 
a week for a period of 26 weeks, or a total 
of $795. The greatest increase of $280 was 
made by North Carolina in 1951. The in- 
creases granted by the other 22 states and 
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States 


Increased in 1952 


Arizona . 
Illinois .... 
Kentucky 
New York .. 
Virginia 


Increased in 1951 


Alabama 
Florida ... 
Idaho 
Indiana 
Iowa 


Michigan 

Missouri 

Nebraska 
New Hampshire . 
New Mexico . 


North Carolina . 
North Dakota .... 
Ohio 
Pennsylvania 
South Dakota 


Tennessee . 


STATE UNEMPLOYMENT BENEFITS 
(Showing increases in 1951-1952) 


Maximum Rate and Period 


New Rates 


$20—20 wks. 
$27—26 wks. 
$28—26 wks. 
$30—26 wks. 


$22—16 wks. 


22—20 wks. 
$20—16 wks. 
$25—26 wks. 
$27—20 wks. 
$26—20 wks. 


$27—20 wks. 
$25—24 wks. 
$24—20 wks. 
$28—26 wks. 
$25—24 wks. 


$30—26 wks. 
$25—20 wks. 
$28—26 wks. 
$30—26 wks. 
$22—20 wks. 


$22—22 wks. 


Old Rates 


$20—12 wks. 
$25—-26 wks. 
$24—24 wks. 
$26—26 wks. 
$20—16 wks. 


$20—20 wks. 
$15—16 wks. 
$20—20 wks. 


$20—20 wks. 


$22.50—20 wks. 


$24—20 wks. 
$20—20 wks. 
$20—20 wks. 
$25—23 wks. 
$20—20 wks. 


$25—20 wks. 
$20—20 wks. 
$25—26 wks. 
$25—24 wks. 
$20—20 wks. 


$20—20 wks. 


Increase for 
Benefit Y ear 


$160 
52 
152 
104 
32 


Utah .. stk we sass. $27.50—26 wks.  $20—25 wks. 
Washington é $30—26 wks. $25—26 wks. 
Wisconsin ... re : $30—26% wks. $26—26™% wks. 


Unchanged since 1950 


Arkansas . 
California 
Colorado 
Connecticut . 
Delaware . 


Georgia . 
Kansas ... 
Louisiana .... 
Maine .. 
Massachusetts 


Minnesota 
Mississippi 
Montana 
Nevada ..... 
New Jersey . 


Oklahoma ....... 
Oregon 
Rhode Island | 
South Carolina ... 
Tennessee .. 


West Virginia EB ET SE 
Wyoming 


Labor Law in the Making 


Current Rates 


$22—16 wks. 
$25—26 wks. 


$22.75—20 wks. 


$24—26 wks. 
$25—26 wks. 


$20—20 wks. 
$28—20 wks. 
$25—20 wks. 
$25—20 wks. 
$25—23 wks. 


$25—25 wks. 
$20—16 wks. 
$20—18 wks. 
$25—26 wks. 
$26—26 wks. 


$22—22 wks. 
$25—26 wks. 
$25—26 wks. 
$20—18 wks. 
$22—22 wks. 


$20—24 wks. 
$25—20 wks. 
$25—23 wks. 
$25—20 wks. 








i 
i 
4 
i 
' 
{ 
t 


ep tse meet 


the present rates in the remaining 24 states 
are set forth in the table at the right. 


Massachusetts, Mississippi and New Jersey 
at the present time have bills for higher 
payments pending in their legislatures. 
Michigan and New York also have instituted 
proposals for increases in addition to those 
they have already granted in 1951 and 1952, 
respectively. 


New York Amends 
Unemployment Insurance Law 


Amended definitions of the terms “wages” 
and “remuneration” and changes in the pro- 
visions covering limitations on enforcement 
of contributions and charging of benefits 
were made in the New York Insurance Law 
recently. 


As it now reads, “remuneration” shall ex- 
clude all dismissal payments, whereas “wages” 
shall include compensation which is not re- 
muneration, if the employer is liable for 
federal unemployment tax on such com- 
pensation. 


The legislature completely rewrote the 
provisions regarding time limitations on en- 
forcement of contributions. The provisions 
now provide that liability for contributions 
may not be determined more than six years 
after the year in which the wages were paid. 
However, if an employer questions such a 
determination, the amount due may be deter- 
mined any time prior to (1) six years fol- 
lowing the year in which the wages were 
paid or (2) two years subsequent to that 
year in which the determination of liability 
became final—whichever of the two is later. 
In addition, other provisions specifically 
cover enforcement of payment of penalties 
by civil action Or through warrant proceed- 
ings, enforcement of payment after extension 
agreement and dates of determination. These 
provisions will become effective on July 1, 
1952. 

The amendments also provide that benefits 
paid after July 1, 1951, for any benefit year 
beginning before July 2, 1951, shall be 
charged to the general account; however, if 
any of the benefits are paid prior to July 
1, 1952, they may be charged to the em- 
ployer’s account, the amount depending on 
that employer’s initial account balance on 


June 30, 1952. 


Recent State Labor Legislation 


Kentucky.—National or international labor 
unions having 100 or more members resid- 
ing or working in Kentucky are now required 
to maintain at least one duly chartered local 
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or subsidiary organization in the state.” Fines 
of one to ten thousand dollars are provided 
for violations. The stipulation was made 
by H. B. 171, which became law without 
approval on March 24, 1952. 

A Kentucky workmen’s compensation bill, 
S. R. 238, approved March 24, 1952, re- 
quires that copies of a doctor’s examining 
report in a compensable injury be furnished 
by the employer to the employee and to 
the board immediately following the exam- 
ination. Employees examined by doctors 
of their own choosing are required imme- 
diately to furnish report copies to their 
employers and to the board. 


New York.—Discharged servicemen may 
make application for re-employment by their 
former employers within 90 days after dis- 
charge instead of 40 days as previously 
stipulated. The measure, S. B. 1025, was 
approved March 18, 1952. 

New York legislators have also made 
provision for serving process on nonresi- 
dent, noninsured employers in workmen’s 
compensation cases by making the secre- 
tary of the board the agent of such em- 
ployers. The measure, A. B. 654, was approved 
February 26, 1952. 

Virginia. -— Legislators in Virginia have 
completely revamped their states laws re- 
garding the treatment of labor disputes in 
public utilities to provide machinery for 
mediation and conciliation of all disputes. 
The Department of Labor and Industry 
is designated as the state agency for media- 
tion and conciliation. The law applies only 
to utilities where there is no federal juris- 
diction. A 30-day notification of the de- 
partment is required before terminating or 
modifying a collective bargaining contract. 
Where disputes occur, the commissioner of 
labor will notify and inform the governor 
of the nature of the dispute. At the gov- 
ernor’s discretion, the commissioner shall 
offer his services as mediator and concili- 
ator and where federal legislation does not 
apply, submission to mediation and concil- 
iation is mandatory upon the parties. The 
measure, H. B. 706, was approved April 7, 1952. 

Provisions relating to seizure of utilities 
by the governor when the mediation and 
conciliation machinery set up by H. B. 
706 breaks down have been made in a sup- 
plementary measure, H. B. 704, also ap- 
proved April 7. 

Another Virginia law prohibits employers 
from charging individuals a fee for medical 
examination as a condition of employment. 
The measure; H. B. 426, was approved 
April 2, 1952. 
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Price Aspects 
of Steel Dispute Clarified 


Price stabilization director explains 
OPS's adamant stand. 


In a hearing before the Senate Committee 
on Labor and Public Welfare recently, 
Ellis Arnall, Director of Price Stabilization, 
testified that: “Both [wage and price con- 
trols] must be subject to mutually consist- 
ent rules or policies which bring about 
sound and effective stabilization of prices 
and wages.” Throughout the remainder of 
his testimony he explained in detail just 
how he believed his office was functioning 
in the current steel dispute to apply such 
“rules” and “policies.” 

In Mr. Arnall’s view the steel industries’ 
request for higher prices is “simply one of 
a large number of similar requests” received 
every day, and as such the rules set down 
by law would be followed by his office in 
saying “yes” or “no” to their demands 
Section 402 (d) (4) of the Capehart Amend- 
ment and the Industry Earnings Standard 
are two such rules which are relevant to 
the steel case, he pointed out. 

As to the first of these two standards, 
Director Arnall said: “... we stand ready at 
any time... to grant the industry—or any 
member of it—the full measure of price 
relief required under this provision of the 
<r 

In regard to the Industry Earnings 
Standard, however, which generally allows 
raises in ceiling prices when an industry drops 
out of the excess profits tax bracket, he pointed 
out that the steel industry could not pos- 
sibly qualify for price increases under it. 
To back up this conclusion, he used statis- 
tics on steel industry earnings collected by 
the Federal] Trade Commission and the 
Securities and Exchange Commission. With 
these figures he computed a return on stock- 
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holders’ investment of almost 30 per cent 
in 195l1—a return which he noted was “far 
higher than the 1947-1949 return for these 
companies of 18% per cent, which... was 
itself higher than any the industry had en- 
joyed since 1918.” 

The steel companies objected to this sec- 
ond standard, however, because it is based 
on profits before, rather than after, taxes. 
Mr. Arnall answered these objections by 
emphasizing that it was Congress’ intent to 
distribute the tax burden accordingly, and 
if the steel companies’ contention were to 
be accepted, it would alter that intent “by 
permitting certain groups of the population 
to shift their just share of the tax burden 
to those less able to support it.” To further 
show what such action would result in, he 
explained that “simple justice would require 
that personal taxes should be included in 
measuring changes in living costs and that 
workers would therefore be entitled to cor- 
respondingly larger cost-of-living adjust- 
ments in their pay. Similarly, taxes would 
have to be included as an element in farmers’ 
costs and parity levels would have to be 
raised accordingly.” The ultimate 
quence: a new inflationary spiral. 


conse- 


Director Arnall concluded his testimony 
by stressing his belief “that to yield in this 
case to the insistence for a large price in- 
crease in violation of all our standards, 
would be extremely serious from the point 
of view not only of the stabilization program 
but of the basic health of our entire 
economy.” 


President's Emergency 

Powers Extended 
Congress extends 59 of President's 
‘wartime’ powers to June 1, 1952. 


Certain wartime emergency powers of the 
President were extended by Congress to 


373 




























June 1, 1952—powers which would have 
otherwise lapsed with the proclamation of 
the Japanese Peace Treaty. Congress took 
this action so that it might investigate more 
thoroughly the present need for continuing 
indefinitely these extraordinary powers. 


Among the 59 powers so extended are 
the protection of the veterans’ rights of 
preference in the “disposition” of public 
lands and in farm loans, and the temporary 
removal of restrictions on both the use of 
retired armed service personnel as_ in- 
structors and the appointment of reserve 
officers. Other emergency statutes tech- 
nically sustained in effect by Congress’ ac- 
tion include: top priority on transportation 
for armed services personnel and equipment; 
the power to take over contro] of transpor- 
tation systems; the continued liability of 
inductees to train with reserve units and to 
be called into active service; and the con- 
tinued preference rights of veterans in 
present or reactivated existing housing 
projects. 





It is interesting to note also—in the light 
of the developments in the current steel 
dispute—that the new law provides that 
nothing in it shall authorize the govern- 
ment’s seizure of private plants or facilities 
that are not public utilities. 


At this time only the provisions originated 
in the Judiciary Committees of the two 
houses have been approved; all other pro- 
visions extended by House Joint Resolution 
423 must therefore still be approved by the 
committees of appropriate jurisdiction. 


City Worker's Family Budget 
Reflects Rising Costs 


Family of four needs over $4,000 for 
‘modest but adequate”’ living standard. 


A “modest but adequate” standard of 
living for a family of four residing in a 
large city costs $4,095 annually, according 
to an estimate prepared recently by the 





THE COSTS OF CITY LIFE 


(For a worker, his wife and two children) 





Jan 


7 Oct., 
1950 


1950 


Total Cost of Budget 
(Including Taxes) 





Increase from January, 1950 

to November, 1951 
Total Budget 

Dollars 


Nov., 
1951 


Taxes 


Per cent Dollars 












Atlanta, Ga.* ..:..... $3,833 
Birmingham, Ala...... 3,455 3,720 
Boston, Mass. ........ 3,590 3,807 
Chicago, Ill. ..... 3,543 3,745 
Cincinnati, Ohio ..... 3,522 3,733 
Cleveland, Ohio* 3,416 3,630 
Detroit, Mich. ....... 3,494 3,750 
Houston, Texas ...... 3,676 3,875 
Los Angeles, Calif. .... 3,627 3,789 
Milwaukee, Wis.* ..... 3,642 3,933 
New Orleans, La.* .... 3,309 3,453 
New York, N. Y. .... 3,434 3,649 
Norfolk, Va.* ........ 3,503 3,716 
Philadelphia, Pa. ..... 3,500 3,699 
Pittsburgh, Pa. ....... 3,540 3,779 
Seranton, Pa.* ........ 3,388 3,598 
Seattle, Wash.* ...... 3,597 3,808 
Washington, D. C.* ... 3,926 














$4,254 18.4 $662 $178 
4,144 19.9 689 177 
4,099 14.2 509 148 
4,109 16.0 566 157 
4,042 14.8 520 147 
3,962 16.0 546 147 
4,065 16.3 571 155 
4,213 14.6 537 158 
4,184 15.4 557 159 
4,354 19.5 712 191 
3,709 12.1 400 112 
3,960 15.3 526 143 
4,053 15.7 550 152 
4,095 17.0 595 160 
4,125 16.5 585 160 
3,932 16.1 544 145 
4,133 14.9 536 154 
4,268 14.5 541 161 





Average 18 cities’ $3,747 





$4,095 16.0 $564 





*Simple, not weighted, average. 


* Rough estimates only, since figures for this city are published on a quarterly basis. 


Source: Labor's Monthl 
page 8 (January, 1952). 


Survey, published by the American Federation of Labor, 
ctober, 1950’s figures were obtained from the City Worker's 


Family Budget, prepared by the Department of Labor for October, 1950. Other figures 


are estimates made by the AFL. 
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American Federation of Labor. This figure 
for the total family budget varied, however, 
from a low of $3,709 in New Orleans, 
Louisiana, to Milwaukee, Wisconsin’s high 
of $4,354. 

The results of this survey (shown in the 
chart on the following page) further show 
that there has been an average increase of 
$564, or i6 per cent, in the total budget 
for the 18 cities surveyed between January, 
1950, and November, 1951. The largest of 
these increases occurred in two southern 
cities—Birmingham, Alabama, with 19.9 per 
cent; and Atlanta, Georgia, 18.4 per cent— 
and in Milwaukee, Wisconsin, with 19.5 
per cent. 


Prolonged lIiness— 
A Critical Problem? 


Studies indicate it may be cause of 
absence of 2% million persons. 


The launching of a nation-wide survey to 
study the various effects of prolonged ill- 
ness among working people was announced 
recently by Director Gerhard Hirschfeld of 
the Research Council for Economic Secu- 
rity. He pointed out the need for such a 
survey as a consequence of an increasing 
amount of evidence showing that prolonged 
illness has become a critical problem in 
American industry. 


In any given year business can expect pro- 
longed illness to be at the root of the ab- 
sences of from 3 to 6 per cent of its total 
working force, according to pilot studies 
made. That would mean that over 2,500,000 
persons will be away from their jobs be- 
cause of “nonoccupational prolonged ill- 
ness” (at present levels of employment), if 
such evidence continues in the survey until 
its completion. 

At present the survey, which is just a 
few months old, includes firms representing 
20 industries. These firms in turn report 
on the illness record of more than 100,000 
employees. The council estimates that the 
survey will eventually cover at least 500,000 
employed people throughout the entire United 
States and will require about two years to 
complete. 


Arbitration Provisions 
in California Union Agreements 


Report analyses arbitration procedure 
and features of 1,309 union contracts. 


“Half of the agreements with arbitration 
clauses contained no predetermined method 
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of breaking the deadlock in the event the 
parties could not agree on an arbitrator’— 
that is one of the interesting findings re- 
ported by California’s Department of In- 
dustrial Relations, Division of Labor Statistics 
and Research, in its recent survey and 
analysis of 1,707 union agreements. 


Other findings of special interest to union 
and employer representatives relate to arbi- 
tration provisions covering such matters as 
jurisdiction of. the arbitrator, arbitration ma- 
chinery, selection of the arbitrator, cost of 
arbitration and adjustment boards. 


Since it is felt that this report’s findings 
will be of interest to labor men generally, 
its complete text is set forth below: 


RBITRATION has long been used as a 

voluntary method of peacefully settling 
disputes between labor and management. 
It is usually the last step in the grievance 
procedure for the settlement of disputes 
arising under the terms of an existing collec- 
tive bargaining agreement but is also used 
as a means of breaking deadlocks to arrive 
at the terms of a new contract. 


Arbitration procedure involves the volun- 
tary submission of evidence and arguments 
to an arbitrator (or arbitration board) who 
makes a decision and issues an award which 
the parties have agreed in advance to accept. 

In this report only contracts which met 
both of the following criteria were con- 
sidered as providing for arbitration: 


(1) An impartial person (or persons) not 
party to the contract must be called in to 
settle arbitrable disputes. 


(2) The arbitrator or the arbitration board 
must have authority to render a binding 
decision, 

An example of a brief but concise arbitra- 
tion clause found among the agreements 
analyzed reads as follows: 


(a) Any grievance or dispute, to be 
eligible for arbitration, must be for the 
sole purpose of the interpretation or ap- 
plication of the terms of this agreement. 


(b) In the event a grievance is sub- 
mitted to arbitration the designated repre- 
sentative of the Company and the Union 
will select a third person to act as Chair- 
man. If a Chairman can’t be selected 
within three days by the Company and 
Union Representatives, then the Chair- 
man shall be appointed by the Supervisor 
of Conciliation, Department of Industrial 
Relations, State of California. The arbi- 
tration shall be held as soon as possible 
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Meetings of Labor Men 


Practicing Law Institute.—Profit-sharing 
and pensions as essential parts of business 
planning will be the topic of discussion at 
the May 17 session of the institute at the 
Hotel Statler in New York City. The pro- 
gram, conducted principally in the form of 
a panel discussion, will be participated in 
by tax and corporation lawyers and pension 
experts. 


CIO Conventions.—May 12: Amalgamated 
Clothing Workers of America, Atlantic 
City, New Jersey; May 12-16: United 
Packinghouse Workers, Denver, Colorado; 
May 13: United Steelworkers of America, 
Philadelphia, Pennsylvania; and May 22- 
24: Utah State IUC, Salt Lake City, Utah. 





and a majority decision shall be final and 
binding. 


More details on the intent of the parties 
and the arbitration procedure were set forth 
in the provision below: 

Any grievance which has not been settled 
pursuant to Section 1 of this Article and 
which involves the interpretation or ap- 
plication of a specific clause or clauses of this 


Agreement; or which alleges that a discharge 
or suspension was not for just cause may be 


referred to arbitration. Unless the party 
seeking to have the grievance referred 
to arbitration has delivered to the other 
written notice to that effect within ten 
(10) calendar days after the Labor Rela- 
tions Department has given its decision, 
such grievance shall be deemed to be 
waived. 

Upon receipt of such notice, the parties 
within five days shall meet to select an 
arbitrator and shall prepare a Submission 
Agreement which shall specify the clause 
or clauses of the Agreement, the inter- 
pretation or application of which are in- 
volved in the arbitration. If the Company 
and the Union fail to agree upon an arbi- 
trator, they may request the Federal 
Mediation and Conciliation Service to sub- 
mit a list of five (5) persons from which 
the arbitrator shall be chosen. The Union 
and the Company shall automatically strike 
one name from such a list (the right to 
strike the first name having been determined 
by lot) until only one name remains and 
that person shall be the arbitrator. 


The arbitrator shall have the authority 
to interpret and apply the provisions of 
this Agreement, but shall not have the 
authority to amend or modify this Agree- 
ment or to establish new terms and con- 
ditions of this Agreement. The decision 
of the arbitrator shall be final and binding 
on the Company, the Union and the employee. 


The arbitrator shall be paid by the 
parties hereto. The compensation and ex- 
penses of the arbitrator and arbitration, 
including the expenses for reports or 
transcripts, if any, shall be divided equally, 
provided, however, that each party shall 
bear the expenses in respect to its own 
witnesses. Each party shall pay one-half 
of the aggrieved employee’s time lost 
from work for appearance at the arbitra- 
tion proceedings. 


PREVALENCE OF ARBITRATION 
PROVISIONS 


Among the 1,707 California union agree- 
ments analyzed,’ no specified method for 
settling disputes was contained in 243 or 
14 per cent; 1,309 contracts (77 per cent) 
had arbitration as previously defined; the 
remaining 155 contracts (9 per cent) pro- 
vided for other methods of settling con- 
troversies. Among the latter were 105 
agreements, or 6 per cent, calling for a 
bipartisan board and 50 contracts, repre- 
senting 3 per cent of the total, providing 
for such methods of settling disputes as 
arbitration under the provisions of the Rail- 
way Labor Act, or by mutual consent of the 
parties prior to each dispute. 


Arbitration was more prevalent in con- 
tracts covering manufacturing industries 
than in nonmanufacturing industries. The 
degree of acceptance of arbitration by the 
various industry groups is shown in the 
table on the facing page. 


JURISDICTION OF ARBITRATOR 


Of the 1,309 agreements containing arbi- 
tration clauses, 1,187 provided for grievance 
arbitration only, defined as arbitration of 
disputes over the interpretation and appli- 
cation of the terms of an existing agreement 
and/or the adjustment of other grievances. 
Seven agreements were restricted to con- 
tract arbitration, that is, the settlement of 
disputes over the terms of a new contract 
or the revision of an existing one. Another 
115 agreements provided for both grievance 





1 Includes all agreements on file with the Di- 
vision of Labor Statistics and Research which 
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were in effect on February 15, 1950, except those 
covering interstate railroads. 
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PREVALENCE OF ARBITRATION PROVISIONS, BY INDUSTRY 
(1,707 Union Agreements, California, February, 1950) 





Per cent of 
agreements 
containing 
arbitration 
clauses 


Industry 





Manufacturing 
Textiles 
Rubber 
Leather 
Paper 
Apparel 
Aircraft and parts 
Motor vehicles and equipment 
Machinery (except electrical) 


Chemicals 

Primary metal industries 
Shipbuilding and repairing 
Printing and publishing 
Food 


Petroleum products 


where classified 
Stone, clay and glass products 
Electrical machinery 


69 or less 
products 





Fabricated metal products, not else- 


Lumber, furniture and finished wood 


Nonmanufacturing 


Finance, insurance and real estate 
Telecommunications, utilities and san- 
itary services 


Motion picture production, radio and 
television 

Retail trade 

Agriculture and fishing 


Wholesale trade 
Services, not elsewhere classified 
Transportation and warehousing 


Mineral extraction 
Eating, drinking and lodging places 
Construction 








and contract arbitration. Thus practically 
all (1,302) of the 1,309 agreements with 
arbitration clauses provided for grievance 
arbitration, but less than 10 per cent (122) 
allowed the arbitration of disputes over the 
terms of a new or revised contract.’ 


Grievance arbitration—In 908 (70 per 
cent) of the 1,302 contracts providing for 
grievance arbitration, the jurisdiction of the 
arbitrator was restricted to the interpreta- 
tion and application cf the terms of the 
existing agreement. This type of clause ex- 
cludes all disputes which may arise be- 
tween the parties over matters not explicitly 
covered by the contract. Such agreements 
typically contain a phrase such as “the ar- 
bitrator may not add to, subtract from, 
modify, or amend the agreement.” An ex- 


ample of this form of grievance arbitration 
clause follows: 


Not all grievances are subject to arbi- 
tration. The scope of arbitration is lim- 
ited to grievances or disputes on the 
interpretation or application of the terms 
of this Agreement. 

The Arbitrator shall have no power to 
add to, modify, or subtract from the 
terms of this Agreement, nor entertain 
jurisdiction of any subject matter 
covered therein. 


not 


A broad form of grievance arbitration, 
which permits the arbitrator to adjudicate 
any dispute arising between the parties dur- 
ing the life of the contract, was provided in 
391 (30 per cent) of the agreements with 





2In 78 of the 1,187 contracts classified as pro- 
viding for grievance arbitration only, the scope 
of the arbitrator's jurisdiction was not defined 
clearly enough to determine whether or not 
contract arbitration was provided. These con- 
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tract clauses were worded in such a way that 
contract arbitration seemed permissible, but the 
evidence was not sufficient to count them among 
the 122 agreements classified as permitting con- 
tract arbitration. 
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grievance arbitration. The following ex- 
ample illustrates this type. 


In case any controversy should arise 
between the parties hereto over matters 
not provided for in these Articles, or any 
misunderstanding as to the true interpre- 
tation of this Agreement, the point or 
points in question shall be submitted, by 
either party, to a committee of three (3) 
for Arbitration; one (1) to be selected by 
the EMPLOYER, one (1) to be selected 
by the UNION, and the third disinter- 
ested party shall be selected by the U. S. 
Conciliation Service. 


In three of the agreements with griev- 
ance arbitration the jurisdiction of the ar- 
bitrator was limited to specified matters 
only. In two agreements these matters in- 
cluded termination of the services of em- 
ployees, and in one agreement the only ar- 
bitrable issue was the determination of 
whether or not 20 per cent or more of the 
union members had been unemployed for a 
period of 30 days or more for the purpose 
of ghanging the standard workday. 

Among the 1,302 agreements having 
grievance arbitration, 117 excluded certain 
subjects from the jurisdiction of the arbi- 
trator. The subjects most frequently ex- 
cluded were: hiring, promotion or demotion; 
wage rates; production standards; discharge 
or lay-off; union laws and principles; and 
management prerogatives. 

The scope of the grievance arbitration 
clauses analyzed is summarized below. 


Agreements 
Scope of grievance arbitration No. % 
Interpretation and application 
of terms of agreement...... 908 70 
General clause .......... 810 62 


Specified matters excluded 98 8 
Any grievance arising during 
life of agreement........... 391 30 
General clause 372 29 
Specified matters excluded 19 1 
Arbitration of specified matters 
only 
Total 


® Less than one half of 1 per cent. 





Contract arbitration —The majority (71) 
of the 122 agreements providing for con- 
tract arbitration restricted the jurisdiction 
of the arbitrator to such matters as could 
be reopened under the terms of an existing 
agreement. In a great many cases such re- 
opening matters were wages and hours but 
in some cases other working conditions 
were also included. 
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Army Medical Reservists 


Physicians and veterinarians in a “Pri- 
ority I” classification (educated at govern- 


ment expense, deferred to continue a 
medical or dental education and with less than 
90 days active service in WW2 after their 
training) will be ordered to active duty in 
July. Some dentists in the “Priority II” 
list (same conditions as in Group I, but 
with 90 days to 21 months active service) 
will also be called into service. The total 
number called will be 265, in addition to 
the 290 ordered to duty in March. 





An example of a clause providing for the 
establishment of a new wage scale by arbi- 
tration proceedings follows: 


This agreement shall be effective as of 
the first day of January, 1948, and shall 
remain in effect until the first day of 
January, 1951, and shall continue from 
year to year thereafter; provided, how- 
ever, that either party, upon written notice 
to the other sixty (60) days prior to Janu- 
ary 1, 1949, and/or January 1, 1950, may 
open the Wage Schedules for re-negotia- 
tion and in the event no agreement is 
reached by January Ist, or by a later date 
if mutually agreed to by both parties, the 
wage dispute shall be submitted to arbi- 
tration in the manner provided for in Sec- 
tion 9. Any such adjustments arrived at 
by negotiation or arbitration shall be put 
into effect as of the January Ist date pur- 
suant to which the reopening notice was 
served; provided that, on the basis of the 
record, the arbitrator may set another 
date if he deems it appropriate. 


Twenty-eight agreements provided for 
arbitration of new contract matters and 23 
permitted arbitration of reopening as well as 
new contract matters. Broad jurisdiction of 
the arbitrator is illustrated by the clause 
below: 


Any and all differences that may arise 
between the parties hereto, either regard- 
ing this agreement or the wage scale 
agreement, and any alleged violations of 
these agreements, the construction to be 
placed on any clause or clauses of these 
agreements, any negotiations for a new wage 
scale agreement or for a continuation, modi- 
fication or amplification of a wage scale 
agreement, and other negotiations had be- 
tween the parties hereto, shall be settled, 
determined or carried on by conciliation 
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and arbitration, and in the manner herein- 
after set forth. 


The scope of contract arbitration, as re- 
vealed by analysis of the 122 agreements, 
is tabulated below: 

Agreements 

Scope of contract arbitration No. Jo 
Matters subject to reopening only.. 71 58 
Terms of new agreement........ 28 23 
New agreement and reopening mat- 

ters . gy Aer 19 

Total ...: a es 100 


Contract arbitration appeared most fre- 
quently in printing and publishing (see table 
on following page). In this industry 23 of 
56 agreements with arbitration clauses gave 
the arbitrator jurisdiction over the terms of 
a new agreement. In the construction in- 
dustry, 16 of 65 agreements allowed contract 
arbitration; in retail trade the proportion 
was 16 of 195; and in hotels, eating and 
drinking places, ten of 26. These four 
industries accounted for more than half (53 
per cent) of the agreements providing for 
contract arbitration. 


ARBITRATION MACHINERY 


Approximately two thirds of the agree- 
ments with arbitration clauses provided for 
an arbitration board rather than a single 
arbitrator. The board usually consisted of 


one or more members representing the em- 
ployer and the same number representing 
the union, together with an impartial chair- 


man. A majority decision was called for 
by most contracts having an arbitration 
board, but in a few cases the decision of the 
impartial arbitrator alone was binding. As 
shown in the tabulation below, in nearly 
half of the contracts with arbitration boards 
the labor and management members were 
permanent but the chairman was selected 
for each specific case. In nine of the con- 
tracts all members of the board were 
permanent. 





Method of selection 


Parties make initial attempt to select arbitrator 


In case of deadlock: 


Agreements 

Type of arbitration machinery No. % 

Board of arbitrators.......... 873 67 

Selected as need arises 443 34 
Labor and management party 
members permanent; im- 
partial chairman selected as 

need arises... 421 

All members permanent 9 


w 


NS Nh 
-& MONO & lO 


Single arbitrator... 379 
Selected as need arises 347 
Permanent ....... 32 


Other or not specified 57 
‘potas... 1,309 


A single arbitrator was stipulated in 29 
per cent of the agreements with arbitration 
clauses. In the majority of these contracts 
the arbitrator was selected for each specific 
case, but in a small number of the agree- 
ments an arbitrator was named to serve as 
needed during the life of the agreement. The 
latter arrangement of a permanent single 
arbitrator was found in ten of 20 agreements 
with arbitration clauses in the apparel and 
fabricated textile products industry (see 
table on page 382). 

Four per cent of the agreements contained 
miscellaneous provisions relating to arbitra- 
tion machinery, such as, choice by the par- 
ties of either a single arbitrator or board for 
each specific dispute or the designation of 
a single arbitrator for interpretation of the 
agreement and of an arbitration board for 
new contract matters. 


SELECTION OF ARBITRATOR 


In 85 per cent of the agreements with 
arbitration clauses the contract provided 
that the arbitrator would “be selected by 
mutual consent of the parties. In 7 per 
cent an outside agency was called on initial- 
ly to name the arbitrator or present a list 
of arbitrators to the parties, and in 2 per 
cent the name of the arbitrator was part of 
the contract. 


—_ 
> 
= 

a) 


Agreements 
Number Per cent 
1,116 85 


Selected from list supplied by outside agency Sack 177 


Appointed by outside agency 


No predetermined method of breaking deadlock . 


Outside agency called on initially. . 


290 
649 
88 


Parties select arbitrator from list supplied by. agency iota ie 30 


Agency appoints arbitrator 
Arbitrator named in contract 
Other ...: 


No specified provision for selecting arbitrator 


Rank and File. 


58 
32 
53 
20 








JURISDICTION OF ARBITRATOR, BY INDUSTRY 
(1,707 Union Agreements, California, February, 1950) 





Jurisdiction of arbitrator 
Terms of Terms of 








Number existing new 
Agree- with agree- agree- 
Industry ments arbi- ment ment 
analyzed _ tration (grievance (contract 
clauses arbitra-  —arbitra- 
tration) tion) 
Total + 1,707 1,309 *1,302 *122 
Manufacturing . 760 635 633 48 
Food and kindred products (except canning) 169 147 147 6 
Canning and preserving fruits, vegetables and fish. . 27 23 23 1 
Textile mill products Me 9 9 9 1 
Apparel and other fabricated textile products. 21 20 20 4 
Lumber and wood products (except furniture) 57 22 22 1 
Furniture and fixtures ; 17 16 16 3 
Paper and allied products 40 39 39 — 
Printing, publishing and allied industries 64 56 54 23 
Chemicals and allied products 59 53 53 3 
Petroleum refining and petroleum products 26 22 22 — 
Rubber products. ; ot 9 9 9 _ 
Leather and leather products. 18 18 18 — 
Stone, clay, and glass products .. oe 35 26 26 1 
Primary metal industries... 17 15 15 — 
Fabricated metal products, not elsewhere classified 59 44 44 — 
Machinery (except electrical) 34 31 31 _ 
Electrical machinery, equipment and supplies 14 10 10 2 
Motor vehicles and equipment 14 13 13 — 
Aircraft and parts 29 27 27 os 
Shipbuilding and repairing 17 15 15 2 
Other manufacturing 25 20 20 1 
Nonmanufacturing . 947 674 669 74 
Agriculture and fishing... . 11 9 9 — 
Mineral extraction... 16 11 11 — 
Construction 144 65 61 16 
Local and interurban railways and bus lines 18 16 16 —- 
Trucking and warehousing 56 45 45 & 
Highway passenger and taxicab transportation 23 20 20 — 
Water ee yet 46 31 31 6 
Air transportation. vi, 20 3 3 — 
Telecommunications — ge il 10 10 1 
Utilities and sanitary service 15 14 14 1 
Wholesale trade...... ™ 138 109 109 4 
Retail trade : 234 195 195 16 
Eating and drinking places; hotels and other 
lodging places. ... 54 26 26 10 
Finance, insurance, and real estate ! 10 10 10 3 
Laundering, cleaning and dyeing 32 27 27 2 
Personal services (except laundering, cleaning 
and dyeing) 17 5 5 1 
Business services and repair services (other 
than automobile repair) ee 38 26 26 3 
Automobile repair services and garages ee 6 5 5 — 
Radio broadcasting and television othe: 9 7 7 — 
Motion picture production, distribution and 
services SR Nap Se ee 11 10 10 _ 
Motion picture theaters. 13 6 5 1 
Amusement and recreational services (except 
motion pictures) ae 7 6 6 _- 
Profesional, educational and related services... ... 18 18 18 2 





* In 115 agreements the arbitrator was given jurisdiction over terms of a new agreement and/or 
reopening matters as well as over terms of the existing contract. These agreements were included 
in both columns under jurisdiction of abritrator. Seven agreements provided for contract arbi- 
tration only. 
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As shown above, half of the agreements 
with arbitration clauses contained no pre- 
determined method of breaking the dead- 
lock in the event the parties could not agree 
on an arbitrator. Twenty-two per cent pro- 
vided that an arbitrator should be appointed 
by an outside agency in case of deadlock, 
and 13 per cent provided that in such a case 
he should be selected by the parties from a 
list of arbitrators supplied by an outside 
agency. Frequently selection from such a 
list is made by first one party, then the 
other, crossing off a name until only one 
remains. 


The Federal Mediation and Conciliation 
Service was named by 55 per cent of the 
agreements designating an agency to assist 
in selecting an arbiirator, and the American 
Arbitration Association by 25 per cent. 
Other agencies mentioned were: California 
Conciliation Service, courts or judges, and 
the local central labor council and employer 
organization jointly. 


COST OF ARBITRATION 


Many agreements with arbitration pro- 
visions contained only a blanket clause stat- 
ing that “all costs of arbitration shall be 
shared equally by the parties.” Other con- 
tracts stipulated in detail the costs which 





Costs shared equally by both parties 


Each party pays own members or expenses; 


penses shared equally 


were to be borne by each party and those 
which would be shared equally, as illus- 
trated below. 


Either party may at its option and at 
its own expense have the arbitration pro- 
ceedings reported and transcribed. Each 
party shall bear the fees and expenses, if 
any, of its own arbitrator and one-half 
the fees and expenses of the third arbi- 
trator together with one-half of any ex- 
penses properly incurred by him. Each 
party shall be responsible for all expenses 
incurred by it in the presentation of its 
case, including the payment for time lost 
of any employee called as a witness. 


The tabulation below indicates the meth- 
ods prescribed by the agreements which 
dealt with the subject of arbitration ex- 
penses. The provisions are shown sepa- 
rately for expenses of the decision-making 
machinery (fees of arbitrator or board of 
arbitrators, travel and hotel expenses in- 
curred by arbitrators, etc.) and for other 
arbitration expenses sucli as payment of 
witnesses for time lost ‘om work, hiring 
of meeting hall. cost of *;anscripts, etc. It 
will be noted that 443. 4r 34 per cent, of 


the agreements with ar’. t¢ation clauses con- 
tained no statement cons 4*ning the payment 
of the fees and expense*..-f the arbitrator(s) 
and at least 691, or 53°4°fr cent, were silent 
about defraying other arbitration costs. 


Agreements with (ast provision covering: 
Fees and expensc$ of Other arbitration 
arbitrator(s)i expenses 
522 342 
mutual ex- 
321 256 


Division of costs prescribed by arbitrator or paid by losing 


party 
Employer pays entire cost 
Other or not clearly specified 
No provision 


Total 


A breakdown of the cost provisions in 
the 873 contracts praviding for a board of 
arbitrators revealed that 202 contained only 
the general clause “all expenses are to be 
shared equally.” In 311 agreements it was 
stipulated that each party would pay its 
own representatives on the board and share 
equally with the other party the fees and 
expenses of the impartial chairman. In 341 
agreements with arbitration boards (39 per 
cent), there was no reference to meeting the 
costs of arbitration, and 19 agreements had 
miscellaneous types of provisions. 


Rank and File 


13 3 

3 - 

7 17 
443 691 
1,309 1,309 





ADJUSTMENT BOARDS 


Preceding arbitration—In 763 (58 per 
cent) of the agreements containing arbi- 
tration clauses, a formal adjustment board 
was established to settle disputes between 
the parties before resorting to arbitration. 
Such boards consisted of an equal number 
of representatives of the employer and the 
union, and the members were required to 
meet either at specified intervals or on re- 
quest of either party. In many cases the 
adjustment board, with an added impartial 
member, became the arbitration board. 
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TYPE OF ARBITRATION MACHINERY, BY INDUSTRY 





(1,309 Union Agreements, California, February, 1950) 





Number of agreements having 





—_ Temporary Permanent 
with machinery machinery Other 
Industry . arbi- Single Single or not 
tration arbi- Board arbi- Board _ spec- 
clauses trator trator ified 
ie ig Ra kT 1,309 347 864 32 9 57 
Manufacturing . ian 182 399 23 8 23 
Food and kindred products (ex- 
Guns GOS = oo. oo ss ae. 147 22 118 3 1 3 
Canning and preserving fruits, 
vegetables and fish ......... 23 12 9 1 1 — 
Textile mill products......... 9 4 4 1 _ — 
Apparel and other fabricated tex- 
tile products...... 20 9 1 10 — — 
Lumber and wood products (ex- 
cent furniture) ........... 22 7 14 — — 1 
Furniture and fixtures ........ 16 3 12 1 — — 
Paper and allied products 39 6 32 — — 1 
Printing, publishing, and allied 
ESTEE: EE 56 4 52 — — — 
Chemicals and allied products ; 53 19 30 — 1 3 
Petroleum refining and petroleum 
I Re gd AN vee ce 22 2 13 ~ a 7 
Rubber products ..... 9 1 5 2 1 — 
Leather and leather products. . 18 17 1 — ome wwe 
Stone, clay and glass products. . 26 4 18 — _— 4 
Primary metal industries...... 15 10 3 — 2 — 
Fabricated metals products, not 
elsewhere classified . 44 18 22 — 1 3 
Machinery (except electrical) . 31 13 18 — — — 
Electrical machinery, equipment 
and supplies ....... 10 3 7 — — — 
Motor vehicles and equipment. . 13 5 5 2 1 — 
Asmeratt aud parts ............ ; 27 12 13 2 — —_— 
Shipbuilding and repairing ...... 15 5 10 _— — — 
Other manufacturing ........... 20 6 12 1 — l 
Nonmanufacturing ........ 674 165 465 G 1 34 
Agriculture and fishing . 9 § 4 se sina deci 
Mineral extraction ............. 11 2 7 — — 2 
Se ee 65 18 45 _ — 2 
Local and interurban railw ays 
ES SORE Cae 16 — 16 — — _ 
Trucking and warehousing...... 45 5 40 - — 
Highway passenger and taxicab 
transportation ...... poet vic. 20 9 10 — — 1 
Water transportation ........... 31 13 12 4 —_ 2 
pe |, a 3 1 2 — saiete aa 
Telecommunications ....... 10 1 9 wun pe ie 
Utilities and sanitary service . 14 1 6 -- —_— 7 
Wholesale trade ................ 109 18 89 1 1 — 
pS OR ee a Sane nee 195 49 131 4 — 11 
Eating and drinking ‘ion: hotels 
and other lodging places. 26 9 14 — — 3 
Finance, insurance and real estate 10 4 5 — — 1 
Laundering, cleaning and dyeing 27 5 21 —_— 1 
Personal services (except laun- 
dering, cleaning and dyeing). . 5 2 2 -—— — 
Business services and repair serv- 
ices (other than automobile 
Big Rig aS POMP IR oe cts 26 11 15 _: _ — 
Automobile repair services and 
MEER er ese it hy es 5 —_ 5 — — woe 
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(Table continued from preceding page) 
Radio broadcasting and television 7 
Motion picture production, distri- 
bution and services . 
Motion picture theaters 
Amusement and recreational serv- 
ices (except motion pictures) . 
Professional, educational and re- 
lated services ... 


] 
13 1 





Adjustment board but no arbitrators.— 
One hundred and five contracts provided 
an adjustment procedure which stopped 
short of arbitration. The parties to such an 
agreement are encouraged to make every 
effort to settle disputes, but there is no 
provision for resolving differences in case 
the board cannot arrive at a majority de- 
cision. An example of such a clause follows: 


A permanent Review Board composed 
of two (2) members and two (2) alter- 
nates selected by the Union and two (2) 
members and two (2) alternates selected 
by the company for the contract year shall 
meet as required for the purpose of hear- 
ing any unsettled grievances and reaching 
a decision on these cases. 

It shall be the duty and responsibility 
of the Review Board to reach a decision 
on matters submitted to it. Said Board 
shall have authority to hear evidence, 
review testimony, make investigations and 





Agreements 
analyzed 


Industry division 
Manufacturing 
Construction . 
Trade .. : GA 
Transportation, communication, and 
public utilities .......... 
Service sd pee Mebane ORG We cca ace 1 
Other nonmanufacturing . - 27 
Total 1,707 


A relatively large proportion of contracts 
in the construction industry set up adjust- 
ment boards without providing for arbi- 


tration as a further step. In the other 


shall use any and all peaceful conciliatory 
methods for the purpose of determination 
of the dispute. 

All decisions of the Review Board shail 
be within the scope and terms of the 
Agreement, and the Review Board shall 
not have the power to decide an issue 
unless it involves: 

(1) Interpretation of provisions of this 

Agreement. 

(2) Alieged violations of this Agree- 
ment. 

(3) Complaints, disputes or grievances 
relating to wages, hours, or work- 
ing conditions. 

The decision of the majority of the 

Review Board shall be final and binding 
upon both parties. 


The prevalence of these types of adjust- 
ment procedures is summarized in the tabu- 
lation below. 


Agreements providing for adjustment boards: 
Preceding Not followed by 
arbitration arbitration 
315 17 
54 67 
229 9 


67 
90 
8 
763 


mn On 


— 
ro) 





industries, most of the contracts featuring 
adjustment boards called for arbitration in 
the event of a deadlock. 





LEGAL ASPECTS OF COMPULSORY ARBITRATION IN GREAT BRITAIN— 
Continued from page 340 





this loyalty and discipline, the new order 
will be no more conducive to progress in 
peaceful industrial relations than that which 
it replaces.” @ 

As the Minister of Labour, Alfred Robens 
emphasized to the House of Commons: 
“The new Order is experimental. That is 


our way of doing things in this country.” “ 


It will be interesting to watch this experi- 
ment from our side of the Atlantic, for as 
Americans we share with the British a com~ 
mon faith in the voluntary principles upon 
which our industrial relations system rests. 


[The End] 





# London Times, August 3. 1951. 
Rank and File 


# 491 H. C. Deb. 5s, pp. 1624-1630. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6.50 for 12 monthly issues. Write for sample copy. 


Law 


Food Drug Cosmet 


ve usa’ 








Recent Tax Topics: 


Retund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
- % 














Food Drug Cosmetic Law Journal 















Recent Subjects Featured: 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 
Multiple seizures 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 
rate—$10 a year, including binder for year's issues. 
Sample copy sent on request. 


Fraud in food cases 
Barbiturate control 

False advertising 

a ait. ~- 





Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general. and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 
for a sample copy. 


All Published by 
COMMERCE. CLEARING, HOuSE, INC.., 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 





When requesting sample copies, please address JLV5 








Recent Issues Discussed: 


Dram shop legislation 
Excess liability 
Unlicensed insurers 
Misstatement of age 
Subrogation 
Comparative negligence 
Obligation to defend 
Selling the agency 
Synchronous death 
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A LOOK BACK 


—to May 15, 1922 







CHILp LABOR regulation by the 
federal government received an early setback on May 15, 
1922, when the Child Labor Tax Law was ruled unconstitu- 
tional by the United States Supreme Court in the case of 
Bailey v. Drexei Furniture Company. 






The Supreme Court, in declaring the law unconstitutional, 





said that it was a manifest intent to regulate the employment 
of child labor, a matter, which it said, was reserved to the 
states under the Tenth Amendment and therefore beyond the 






taxing power of Congress. 






Turis VIEW of reserving to the 


states the right of legislation concerning labor matters was 





the cause of the Court’s earlier adverse decision to federal 
child labor legislation in the case of Hammer v. Dagenhart. 
A law prohibiting the movement in interstate commerce of 
goods produced by child labor was declared unconstitutional. 
A distinction made was that Congressional power to prohibit 
interstate commerce is limited to articles which in themselves 
have some harmful or deleterious property and that the pro- 
hibition of child-labor-produced goods from interstate com- 
merce was an attempt to usurp a state’s right to regulate labor 












and hours of labor. 







CuILp LABOR regulation by the 
federal government did not receive the blessing of the Court 
until 1941, when the Fair Labor Standards Act of 1938 was 
declared constitutional. The act regulated wages and hours 
for men and women and restricted child labor in the production 
of goods for interstate commerce. It was the same type of 
legislation declared unconstitutional in Hammer v. Dagenhart. 









Specifically overruling its earlier decision, the Court held 





that such regulation was not an invasion of rights purely held 





by the states since the power to regulate commerce is the 





power “to prescribe the rule by which commerce is governed.” 
While manufacture is not interstate commerce, the interstate 
shipment of manufactured goods is interstate commerce. Con- 
gress is free to exclude from the commerce articles whose use 
in the state for which they are destined it may conceive to 
be injurious to the public health, morals or welfare, even though 
the state has not sought to regulate their use. 

































